
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

MICHAEL PETRICK, 
                    Plaintiff, 
 
v. 
 
CITY OF AUSTIN, 
                  Defendant. 

§ 
§ 
§ 
§        Civil Action No. 1:26-cv-2082 
§ 
§ 
§ 

 
COMPLAINT 

INTRODUCTION 

 This civil rights lawsuit challenges an arbitrary restriction on the use of 

private property without compensation. 

When Michael Petrick purchased his home in the City of Austin (“the City”) 

he, his wife, and their parents immediately began preparing the home for the birth 

of their first child. To that end, they had a local tree-trimming company trim two 

trees in his yard that had become overgrown and top heavy and presented a fall risk.  

 Trimming the trees did not harm anyone. To the contrary, the trimming 

reduced risks to both neighbors and power lines.  

Nor did the trimming meaningfully harm the trees. They remain standing with 

leafy green canopies to this day.  

 Nevertheless, the City now demands that Mr. Petrick pay thousands of dollars 

or plant dozens of “replacement” trees under a local ordinance that requires pre-set 

“mitigation” for every inch of tree that a property owner “removes” from their own 

yard, regardless of the actual effects of “removal.”  

This demand is unconstitutional. Mr. Petrick—not the City—owns the trees in 

his yard. And while local permitting regimes can require mitigation when the use of 

private property might harm one’s neighbors, courts have repeatedly held that such 
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demands must be based on an individualized, quantifiable determination that there 

is harm to mitigate for, not pre-set formulas with no connection to reality.  

The City cannot lawfully demand that Mr. Petrick pay thousands of dollars or 

plant a miniature forest in his yard simply because he engaged in ordinary, harmless, 

yard maintenance. Mr. Petrick therefore seeks relief in this Court. 

JURISDICTION AND VENUE 

1. Mr. Petrick brings this civil-rights lawsuit pursuant to 42 U.S.C. § 1983, 

28 U.S.C. § 1331, and the Declaratory Judgments Act, 28 U.S.C. § 2201, for violations 

of rights, privileges, or immunities secured by the Fifth and Fourteenth Amendments 

of the Constitution of the United States. 

2. Mr. Petrick seeks injunctive and declaratory relief against Defendant 

City of Austin because the Ordinance, both facially and as applied to Mr. Petrick, 

violates Mr. Petrick’s rights under the United States Constitution. Accordingly, this 

Court has jurisdiction over Mr. Petrick’s claims under 28 U.S.C. § 1331 (federal-

question jurisdiction) and § 1343 (civil rights jurisdiction).  

3. Venue is appropriate in this Court under 28 U.S.C. § 1391(b)(1) and (2). 

The Defendant is a city in Travis County, Texas, which is located in the Western 

District of Texas, Austin Division. See 28 U.S.C. § 124(d)(1). The Property is situated, 

and the actions set forth herein occurred, within the territorial jurisdiction of this 

Court. 

PARTIES 
A. PLAINTIFF 

4. Plaintiff Michael Petrick owns the property located at 4206 Farhills 

Drive, Austin, Texas 78731 (“the Property”).  

5. The legal description of the Property is Lot 11, Block O, Northwesthills 

Section Seven, a subdivision in Travis County, Texas, according to the Map or Plat 

recorded in Volume 26, Page 32, Plat Records of Travis County, Texas.   
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B. DEFENDANT  

6. The City is the political entity that enacted and enforces Austin Land 

Development Code § 25-8-601 et seq., and all accompanying rules, including the 

Environmental Criteria Manual (collectively, “the Ordinance”). 

STATEMENT OF FACTS 

7. Mr. Petrick purchased the Property in August 2025 in anticipation of 

the birth of his first child.  

8. The Property is 0.28 acres in area.  

9. The Property is not within a certified affordable development. 

10. When Mr. Petrick purchased the property, there were three overgrown 

trees on the Property.  

11. One of the trees was splitting and posed a risk of falling onto the house.  

12. The other two trees were vastly overgrown. 

13. One of the two trees had long, untended branches extending out over the 

road, posing a fall risk to cars and pedestrians.  

14. The limbs of the other tree were entangled in power lines.  

15. These hazards caused Mr. Petrick and his family to be concerned about 

limb structure, clearance of power lines, and potential for falling limbs. 

16. As a safety precaution, Mr. Petrick’s father hired a tree-trimming 

company to trim the overgrown trees and remove the splitting tree.  

17. On February 23, 2026, the City sent Mr. Petrick a notice of violation for 

removing the splitting tree without a permit, in violation of the Ordinance.  

18. The Ordinance provides that “a person may not remove a protected tree 

unless the Planning and Development Review Department has issued a permit for 

the removal under this division.” Austin, Tex., Land Development Code § 25-8-621. 
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19. Under the Ordinance, to “remove” means “an act that causes or may be 

reasonably expected to cause a tree to die, including … excessive pruning.” Austin, 

Tex., Land Development Code § 25-8-602(4). 

20. Mitigation is a required condition of approval for any tree removal 

permit. Austin, Tex., Land Development Code § 25-8-624(D). 

21. According to the Environmental Criteria Manual, mitigation is 

expressed in terms of “caliper inches” (that is, inches in diameter) of required 

replacement trees.  

22. Mitigation is calculated by multiplying the diameter of the removed tree 

by a preset percentage to determine the number of caliper inches of required 

replacement trees. 

23. The percentage is based solely on the species and size of the removed 

tree. See Austin, Tex., Environmental Criteria Manual § 3.5.4(A)(1). 

24. For trees over 19 inches in diameter, the required mitigation is 100% of 

the removed tree.  

25. For example, if a protected tree with a diameter of 20 inches is removed, 

the required mitigation is 20 caliper inches of replacement trees.  

26. If the trunks of the replacement trees are one inch in diameter each, 20 

trees are required to replace the removed tree.  

27. Replacement trees must be selected from a list of designated species.  

28. If more than 20 inches of replacement trees are required, they must be 

at least two different species. 

29. When a site is too small to accommodate the necessary number of 

replacement trees, “payment to the Urban Forest Replenishment Fund [(“the tree 

fund”)] shall be made.” Austin, Tex., Environmental Criteria Manual § 3.5.4(B)(3). 

30. Mitigation payments to the tree fund must be made at $200 per inch of 

required mitigation or, for certified affordable developments, $75 per inch.  
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31. The variation in mitigation amounts between “certified affordable 

developments” and other properties is not based on any quantifiable determination 

of impact caused by the removal of trees, but rather on the City’s determination that 

some areas should be less expensive to develop.  

32. Mitigation payments are not based on a determination of harm to the 

surrounding properties.  

33. Rather, mitigation payments are calculated based solely on the size and 

species of the removed tree.  

34. Payments to the tree fund may be used for off-site tree planting and 

maintenance, promoting tree care and preservation, and urban forest conservation.  

35. Payments to the tree fund may also be used for enforcement of City tree 

protection and mitigation regulations. 

36. There is no requirement that payments to the tree fund be used to 

mitigate harms created by the removal of the trees in question.  

37. Nor is there any requirement that tree funds be used in the same area 

where the removal occurred.  

38. If a landowner removes a tree without a permit, the landowner can 

apply for an after-the-fact permit, which is subject to the same terms and mitigation 

requirements as an ordinary permit.  

39. Upon learning that he was supposed to obtain a permit to remove the 

splitting tree in his yard, Mr. Petrick immediately applied for an after-the-fact permit 

to remove the tree.  

40. The City investigated the removal of the splitting tree and determined 

that it was too small to require mitigation.  

41. However, while investigating the removal of the splitting tree, the City 

learned that Mr. Petrick had trimmed two of his other trees.  
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42. On March 9, 2026, the City’s arborist, Daniel Priest, emailed Mr. 

Petrick, stating that the other two trees appeared to have had more than 25% of their 

crowns trimmed, and were thus “removed” under the Ordinance.  

43. Mr. Petrick responded to Mr. Priest and explained the safety concerns 

regarding the trimmed limbs.  

44. Mr. Petrick also explained that the trees were still standing and healthy.  

45. Mr. Priest visited the property on March 13, 2026. 

46. After briefly observing the trees from the ground, Mr. Priest told Mr. 

Petrick that the trimmed trees had been over-pruned and were therefore “removed” 

under the ordinance.  

47. Mr. Priest did not engage in any other empirical measurements to 

determine impact to the area.  

48. Mr. Priest stated that he would approve an after the fact permit for the 

“removal”—i.e., trimming—of the trees, but that mitigation would be required under 

the Ordinance.  

49. On June 2, 2026, the City issued an after the fact permit to Mr. Petrick.  

50. The permit was for the “removal by impact (over pruning)” of the two 

trees. 

51. The permit stated: “This permit is issued pursuant to Enterprise Code 

Violation 2026-020660 for the removal of the 23.5 and 20.5 inch cedar elms.” 

52. The permit further stated: “44 inches of mitigation is required.” 

53. The permit further stated: “Mitigation must comply with the 

requirements of Environmental Criteria Manual 3.5.4.” 

54. Under those criteria, Mr. Petrick must plant 44 caliper-inches of trees 

on his 0.28-acre lot or pay $8,800 in mitigation fees. 
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55. According to the Texas Chapter of the International Society of 

Arboriculture, the largest diameter of commonly available transplantable trees is 3 

caliper inches.  

56. The average height of a 3-caliper inch tree is 12-16 feet.  

57. If Mr. Petrick opted to plant replacement trees in the form of standard 

3-caliper-inch trees, he would have to plant 15 trees, each 13-15 feet tall, on his 0.28-

acre property.  

58. Under the Ordinance, the mitigation demanded in the permit marks the 

City’s definitive position on the application of the Ordinance to Mr. Petrick’s property. 

59. Failure to comply with the mitigation demands in the permit can result 

in penalties. 

60. To date, Mr. Petrick has not planted replacement trees or paid the fee 

in lieu of planting replacement trees.  

CLAIMS FOR RELIEF 

Count I 

Unconstitutional condition of the use of private property in violation of 
the Fifth and Fourteenth Amendments to the United States Constitution 

61. Mr. Petrick re-alleges and incorporates by reference each and every 

allegation set forth in the preceding paragraphs as though fully set forth herein. 

62. In Dolan v. City of Tigard, 512 U.S. 374 (1994), the Supreme Court held 

that conditions attached to a land-use permit must be roughly proportional to the 

government interest protected. 

63. Proportionality must be determined by an individualized and 

quantifiable assessment of the externalities created by the proposed use. 

64. Both on its face and as applied in this case, the Ordinance allows the 

City to charge thousands of dollars for permission to remove a single tree. 
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65. That mitigation does not turn on an individualized quantifiable 

assessment of impact.  

66. Instead, mitigation is determined by a pre-set formula which turns 

solely on species and trunk size, regardless of impact. 

67. Here, the combined trunk size of the trimmed trees was 44 inches. 

68. As a result, the City demanded that Mr. Petrick plant 44 caliper inches 

of replacement trees or pay $8,800 into the tree fund. 

69. Such a condition imposed by the Ordinance is not “roughly proportional” 

to any interest the government has in keeping the trees in place on the Property. 

70. There is no evidence that trimming the trees has negatively affected Mr. 

Petrick’s neighbors, or the health, safety, or environment of the City or its residents. 

71. In fact, the trimming of the trees has benefited neighbors by reducing 

the risk of falling limbs or interference with power lines. 

72. The conditions imposed by the Ordinance are therefore not roughly 

proportional to any public harm caused by Mr. Petrick’s removal of the trees from the 

Property and are therefore unconstitutional as applied. 

73. Because this disproportionality is built into the Ordinance—i.e., the 

Ordinance requires excessive compensation for the removal of trees, regardless of 

impact—the Ordinance is also unconstitutional on its face. 

74. Additionally, in Nollan v. California Coastal Commission, 483 U.S. 825 

(1987), the Supreme Court held that the conditions attached to a land-use permit 

must share an essential nexus with the alleged harms caused by the proposed land-

use.  

75. In this case, the conditions required by the Ordinance include either 

replanting small trees anywhere on the property or paying into a fund for the City’s 

use.  
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76. The fund is used for planting and maintaining trees at random 

throughout the City, not necessarily on or near Mr. Petrick’s property.  

77. The fund is also used for enforcing the code against other citizens of 

Austin. 

78. There is no nexus between planting small trees at random on the 

Property and mitigating alleged harms caused by trimming trees on the Property.  

79. There is no nexus between paying into a fund for planting and 

maintenance of trees elsewhere in the City and mitigating alleged harms caused by 

trimming trees on the Property.  

80. And there is no nexus between paying into a fund for the enforcement of 

city ordinances against other citizens and mitigating alleged harms caused by 

trimming trees on the Property.  

81. Therefore, the conditions imposed by the Ordinance are 

unconstitutional. 

Count II 

Unconstitutional taking in violation of the Fifth and Fourteenth 
Amendments to the United States Constitution  

Government Seizure of Control and Use of an Interest in Property 

82. Mr. Petrick re-alleges and incorporates by reference each and every 

allegation set forth in the preceding paragraphs as though fully set forth herein. 

83. Both facially and as applied, the Ordinance effectively grants the City a 

controlling interest in the trees on Mr. Petrick’s Property. 

84. So complete is the City’s claim of ownership under the Ordinance that 

it will not grant a permit to remove or engage in certain activities in connection with 

a tree on the Property unless Mr. Petrick agrees to compensate the City monetarily 

or by replacing the tree. 
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85. Moreover, if a tree is “removed,” including by pruning, without a permit, 

the City requires compensation for the removed tree. 

86. By claiming a right to control the use and disposition of the trees on the 

Property, the City has made a claim of constructive ownership of the trees. 

87. The City has not offered any compensation to Mr. Petrick and the 

Ordinance does not provide any mechanism by which Mr. Petrick may be 

compensated for the City’s taking such an interest. 

88. Accordingly, the Ordinance, both on its face and as applied in this case, 

is an uncompensated taking of Mr. Petrick’s trees in violation of the Fifth and 

Fourteenth Amendments. 

Count III 

Unconstitutional taking in violation of the Fifth and Fourteenth 
Amendments to the United States Constitution  

Government Mandated Occupation of Private Property by an Unwanted 
Object 

89. Mr. Petrick re-alleges and incorporates by reference each and every 

allegation set forth in the preceding paragraphs as though fully set forth herein. 

90. To the extent the City insists that trimming trees counts as removal, the 

trees removed by Mr. Petrick were objects that physically occupied a portion of Mr. 

Petrick’s real property.  

91. The Ordinance, both on its face and as applied, required that Mr. Petrick 

allow those objects to remain on his property at the sole discretion of the City. 

92. This government-mandated occupation of Mr. Petrick’s property by the 

trees is a per se taking under Loretto v. Teleprompter Manhattan CATV Corp., 458 

U.S. 419 (1982). 

INJUNCTIVE RELIEF ALLEGATIONS 

93. Mr. Petrick hereby re-alleges and incorporates by reference each and 

every allegation set forth in the preceding paragraphs as though fully set forth herein. 
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94. Mr. Petrick alleges that, both facially and as applied, the Ordinance 

violates his constitutional rights. 

95. If an injunction does not issue enjoining Defendant from enforcing the 

Ordinance, Mr. Petrick will be irreparably harmed. 

96. Mr. Petrick has no plain, speedy, and adequate remedy at law to prevent 

the Defendant from enforcing the Ordinance. 

97. If not enjoined by this Court, Defendant will continue to enforce the 

Ordinance in derogation of Mr. Petrick’s rights. 

98. Accordingly, injunctive relief is appropriate. 

DECLARATORY RELIEF ALLEGATIONS 

99. Mr. Petrick hereby re-alleges and incorporates by reference each and 

every allegation set forth in the preceding paragraphs as though fully set forth herein. 

100. An actual and substantial controversy exists between Mr. Petrick and 

Defendant as to his legal rights and duties with respect to whether the Ordinance 

violates the United States Constitution facially and as applied. 

101. This case is presently justiciable because the Ordinance applies to Mr. 

Petrick and has been applied against Mr. Petrick because the City has issued a permit 

that requires Mr. Petrick to mitigate the removal of the trees. 

102. Declaratory relief is therefore appropriate to resolve this controversy. 

PRAYER & CONCLUSION 

As remedies for the constitutional violations set forth herein, Mr. Petrick 

respectfully requests the following relief: 

A. Entry of judgment declaring the Ordinance unconstitutional, both 

facially and as applied to Mr. Petrick, in violation of the Fifth and Fourteenth 

Amendments to the United States Constitution; 

B. An injunction preventing further enforcement of the Ordinance against 

Mr. Petrick for the removal of the aforementioned trees; 
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C. An award of attorneys’ fees, costs, and expenses in this action pursuant 

to the Civil Rights Attorneys’ Fees Award Act, 42 U.S.C. § 1988; and 

D. Such further legal and equitable relief as the Court may deem just and 

proper. 

Respectfully submitted, 
       
      /s/Laura Elizabeth King Latimer   
      ROBERT HENNEKE 
      TX Bar No. 24046058 
      rhenneke@texaspolicy.com 
      CHANCE WELDON 
      TX Bar No. 24076767 
      cweldon@texaspolicy.com 
      LAURA ELIZABETH KING LATIMER 
      TX Bar No. 24116619 
      lblatimer@texaspolicy.com 
      TEXAS PUBLIC POLICY FOUNDATION 
      901 Congress Avenue 
      Austin, Texas 78701 
      Telephone: (512) 472-2700 
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