Received & Filed 9/14/2022 2:21 PM
Gabriel Garcia, District Clerk
Brazos County, Texas

Kristin Emert

Envelopet - 68254542

CAUSE NO. 22-001122-CV-85

SHANA ELLIOTT and
LAWRENCE KALKE
Plaintiffs,

IN THE DISTRICT COURT OF

V.

CITY OF COLLEGE STATION,

TEXAS, KARL MOONEY, MAYOR

OF THE CITY OF COLLEGE

STATION, and BRYAN WOODS,

CITY MANAGER OF THE CITY

OF COLLEGE STATION
Defendants.

BRAZOS COUNTY, TEXAS

wn W W W W W W W w w W uw wn

85™ JUDICIAL DISTRICT

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANTS’ AMENDED
PLEA TO THE JURISDICTION

TO THE HONORABLE JUDGE OF THIS COURT:

Plaintiffs Shana Elliott and Lawrence Kalke (collectively, the “Plaintiffs”) file this
Memorandum in Opposition to the Amended Plea to the Jurisdiction filed by Defendants City of
College Station, Karl Mooney, in his official capacity as Mayor of the City of College Station, and
Bryan Woods, in his official capacity as City Manager of the City of College Station (collectively,
the “City”).

STATEMENT OF FACTS

On May 23, 2022, Plaintiffs filed this constitutional challenge to the City of College
Station’s ability to regulate persons and property outside of its borders.

Under Article 1 Section 2 of the Texas Constitution, cities cannot regulate residents unless
those residents are able to vote for those who regulate them. Ex parte Lewis, 45 Tex. Crim. 1, 27
(Tex. Crim. App. 1903). It is undisputed that the Plaintiffs each own property and reside outside
of College Station in what is referred to as College Station’s extraterritorial jurisdiction (ETJ). Pet.

at 11 2, 8; Amended PTJ at 3. As citizens of the ETJ, Plaintiffs are subject to College Station fees



and regulations, but are denied the right to vote in City elections. Amended PTJ at 4; Pet. at T 30.
Plaintiffs therefore filed suit alleging that College Station’s regulation of their property without
representation violates Article 1 Section 2. Pet. at ] 32.

On June 24, 2022, the City filed a two-paragraph plea to the jurisdiction raising two
arguments concerning standing and justiciability. Answerand PTJat{ 1. Plaintiffs promptly filed
their response on July 1, 2022. Resp. to PTJ.

Rather than setting a hearing on its original plea, Defendants delayed for weeks and then
filed an amended plea to the jurisdiction raising essentially the same two arguments, supported
with a few more words and an affidavit from defendant Bryan Woods. Neither the new affidavit,
nor the extra word-count help the City’s case.

STANDARD OF REVIEW

The purpose of a plea to the jurisdiction is fundamentally about ensuring the viability of
the claims presented by Plaintiffs rather than determining their merits. Patel v. Texas Dep’t of
Licensing & Reg., 469 S.W.3d 69, 77 (Tex. 2015). In reviewing a PTJ the court should “construe
the pleadings liberally in the plaintiff's favor.” City of Houston v. Downstream Envtl., L.L.C., 444
S.W.3d 24, 38 (Tex. App.—Houston 2014, pet. denied). A plea to the jurisdiction should not be
granted unless it can be determined that the claims are “facially invalid”—i.e., improperly pled.
City of Houston v. Johnson, 353 S.W.3d 499, 504 (Tex. App.—Houston 2011, pet. denied).

ARGUMENT

While somewhat more substantive than its original plea to the jurisdiction, the City’s
amended plea essentially raises the same two arguments. First, the City claims that Plaintiffs lack
standing to challenge the unconstitutional regulation of their properties because the City has not

taken any enforcement action against the Plaintiffs, yet. Amended PTJ at 5-9. Second, the City



argues that claims arising under Article 1 Section 2 of the Texas Constitution are non-justiciable.
Amended PTJ at 9-13. Both arguments are flatly precluded by binding precedent.

l. PLAINTIFFS HAVE STANDING BECAUSE THE CHALLENGED ORDINANCES
APPLY TO THEIR PROPERTIES

First, any objection to Plaintiffs standing to challenge the regulation of their properties is
meritless. The UDJA provides that “a person . . . whose rights, status, or other legal relations are
affected by a . . . municipal ordinance . . . may have determined any question of construction or
validity arising under the . . . ordinance.” Tex. Civ. Prac. & Rem. Cod 8 37.004. See also, City of
El Paso v. Heinrich, 284 S.W.3d 366, 376 (Tex. 2009) (allowing for prospective injunctive relief
against pension board members in their official capacities).

Here, the challenged ordinances apply on their face to Plaintiffs’ properties. Pet. at { 2,
8, 24; Answer and Plea to Jurisdiction at { 6; Woods Dep. 23:24; 28:19-20; 34:10-11 (Ex. 1).
This is sufficient to establish standing. Tex. Civ. Prac. & Rem. Cod § 37.004; Heinrich, 284
S.W.3d 366, 377; Patel, 469 S.W.3d at 77; Zaatari v. City of Austin, 615 S.W.3d 172, 182-83 (Tex.
App. 2019) (property owners had standing under UDJA to bring pre-enforcement challenge to
land-use ordinance).

The City objects that it has not taken enforcement action against Plaintiffs, yet. But a
property owner challenging the constitutionality of an ordinance that applies to her property on its
face is not required to await enforcement before challenging the ordinance in court. City of Laredo
v. Laredo Merchs. Ass’n, 550 S.W.3d 586, 590 (Tex. 2018) (allowing constitutional challenge to
ordinance where suit filed before effective date); Barshop v. Medina Cty. Underground Water
Conservation Dist., 925 S.W.2d 618, 626-27 (Tex. 1996) (rejecting State’s argument that plaintiffs
“must actually be deprived of their property before they can maintain a [facial] challenge to this

statute.”); Zaatari, 615 S.W.3d at 184 (“because the plaintiffs and intervenors allege a facial



abridgment of their most fundamental rights under the United States and Texas Constitutions, the
City's alleged constitutional overreach itself is an injury from which the Property Owners and the
State seek relief.””); Austin v. Austin City Cemetery Ass'n, 28 S.W. 528, 529-530 (1894) (holding
that a cemetery owner could sue to enjoin the enforcement of a city ordinance restricting the
location of cemeteries); Pearson v. Grand Blanc, 961 F.2d 1211, 1215 (6th Cir. 1992) (“the very
existence of an allegedly unlawful zoning action, without more, makes a [facial constitutional
challenge] ripe for federal adjudication.”). Plaintiffs therefore have standing.

The City attempts to avoid this outcome with testimony from defendant Bryan Woods, who
claims that despite what the ordinances say, he is unaware of any time the City has enforced the
challenged ordinances against residential properties in its ETJ. Amend PTJ at 9; Woods Dep.
36:11-13 (Ex.1).

But there is no dispute that the challenged ordinances apply to Plaintiffs’ properties on their
face. See, e.g. College Station Code of Ordinances §7.5CC (“All off-premise and portable signs
shall be prohibited within the Extraterritorial Jurisdiction of the City of College Station.”); Ch. 34,
Art. 2 § 31 (“This article shall govern all streets, sidewalks, and driveways . . . within the
extraterritorial jurisdiction of the City as established by the Texas Local Government Code.”)
Woods Dep. 23:24; 28:19-20; 34:10-11 (Ex. 1). And Defendant Wood admitted at deposition
that the ordinances are in effect and that there is nothing to stop the City from currently enforcing
those ordinances against Plaintiffs’ properties. Woods Dep. 11:10-12 (Ex. 1). The testimony of
a lone government official that the City does not intend to enforce its laws as written is not
sufficient to eliminate standing. State v. Johnson, 475 S.W.3d 860, 880 (Tex. Crim. App. 2015)
(quoting United States v. Stevens, 559 U.S. 460, 481 (2010) (the “Supreme Court has clearly stated

that it will not uphold a statute ‘merely because the Government promised to use it responsibly.’”);



FCC v. Fox TV Stations, Inc., 567 U.S. 239, 255 (2012) (“the Government’s assurance it will elect
not to [enforce the law] is insufficient to remedy the constitutional violation.”).

Indeed, courts have often found standing for constitutional challenges even “where the
government has never prosecuted—and promises it will never prosecute...” Seals v. McBee, 898
F.3d 587, 598 (5th Cir. 2018) (emphasis added). This makes sense. “[A] string of promises does
not an actuality make. ” Roman Catholic Diocese of Dallas v. Sebelius, 927 F. Supp. 2d 406, 420
(N.D. Tex. Feb. 26, 2013). “[T]he government’s policies, plans, and representatives could change
or cease to exist at any time.” Id.

Here, Plaintiffs have not even received promises. Woods admitted that the ordinances
apply to Plaintiffs’ properties on their face, and nothing prevents the city from enforcing those
ordinances tomorrow. Dep. Woods 11:18 (Ex. 1). Further, Woods admitted that the City charter
currently? requires that he enforce the laws as written. Dep. Woods 19:5-7 (Ex. 1). Plaintiffs are
thus left with nothing more than the non-binding assertion of a lone government official that, to
his knowledge, the City has chosen not to enforce its laws yet. Plaintiffs’ constitutional rights may
not be left at the mercy of the City’s “noblesse oblige.” Ex parte Mitcham, 542 S.W.3d 561, 566
(Tex. Crim. App. 2018) (citing FCC, 567 U.S. at 256 (2012)). The City’s arguments regarding
standing fail.

1. IT IS WELL ESTABLISHED THAT CLAIMS UNDER ARTICLE 1 SECTION 2
ARE JUSTICIABLE

The City’s only other argument is that the protection afforded by Article 1, Section 2 of
the Texas Constitution is a political question that this Court is unable to address. Def. Amended

PTJ at 11-13. But both the Texas Supreme Court and the Court of Criminal Appeals have found

! Woods speculated that the City Counsel could hypothetically direct him not to enforce, but
it has not done so. Dep. Woods 19:18 (Ex. 1).



challenges under Article 1, Section 2 justiciable. Brown v. City of Galveston, 97 Tex. 1 (Tex.
1903); Ex parte Lewis, 45 Tex. Crim. 1 (Tex. Crim. App. 1903).

Indeed, Plaintiffs raised these binding cases in response to the City’s initial plea to the
jurisdiction, and the City has failed to provide any response in its amended plea—effectively
admitting that it has no answer for them. Instead, the City once again raises caselaw addressing
the federal Constitution’s guarantee clause, U.S. Const. art. IV, § 4 which federal courts have,
sometimes, found nonjusticiable. Colegrove v. Green, 328 U.S. 549 (1946). But see, New York v.
United States, 505 U.S. 144, 183-186 (1992).

But this case involves the Texas Constitution, which is entitled to independent
interpretation in Texas Courts. Patel, 469 S.W.3d at 86. And the Texas Supreme Court has never
found a provision of the Texas Constitution to be a nonjusticiable political question. Neeley v. W.
Orange-Cove Consol. Indep. Sch. Dist., 176 S.W.3d 746, 779-80 (Tex. 2005) (noting in 2005 that
“[t]his Court has never held an issue to be a nonjusticiable political question.”). To the contrary,
even when the Texas Constitution uses “imprecise language” the Texas Supreme Court has still
determined challenges raised under that language are “subject to judicial review.” Morath v. Tex.
Taxpayer & Student Fairness Coal., 490 S.W.3d 826, 84647 (Tex. 2016)

Avrticle 1, Section 2 is certainly no more ambiguous than a host of other provisions the
Texas Supreme Court has found justiciable. See, e.g., Texas Dep't of State Health Servs. v. Crown
Distrib. LLC, 647 S.W.3d 648 (Tex. 2022) (Due course of law provision); Neeley v. W. Orange-
Cove Consol. Indep. Sch. Dist., 176 S.W.3d 746, (Tex. 2005) (Interpreting “efficient system of
public free schools” in Art. 7 Sec. 1); Johnson v. State, 912 S.W.2d 227, 230-31 (Tex. Crim. App.
1995) (defining “unreasonable seizure” in Art. 1 Sec. 9). To the contrary, the mandates of Article

1, Section 2 are straightforward—Texans shall have the power to vote for those who regulate the



area in which they reside. Ex parte Lewis, 45 Tex. Crim. at 27. More importantly, even if Article
1, Section 2 was uniquely ambiguous—and it is not—a plea to the jurisdiction in this Court is not
the proper venue for such distinctions. Both the Texas Supreme Court and the Court of Criminal
Appeals have held challenges under Article 1, Section 2 to be justiciable. That binding
precedent—which the City has not and cannot rebut—flatly precludes the City’s argument.
CONCLUSION
For the forgoing reasons, the City’s plea to the jurisdiction should be denied.
Respectfully submitted,

/s/IChance Weldon

CHANCE WELDON

Texas Bar No. 24076767
cweldon@texaspolicy.com
ROBERT HENNEKE

Texas Bar No. 24046058
rhenneke@texaspolicy.com
CHRISTIAN TOWNSEND
Texas Bar No. 24127538
ctownsend@texaspolicy.com
TEXAS PuBLIC PoLICY FOUNDATION
901 Congress Avenue

Austin, Texas 78701
Telephone:  (512) 472-2700
Facsimile: (512) 472-2728

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
| hereby certify that a true and correct copy of the foregoing document has been served in
compliance with Tex. R. Civ. P. 21 and 21a, on this 14" day of September, 2022, on all parties or
their attorneys of record as follows:

John J. Hightower
jhightower@olsonllp.com
Allison S. Killian
akillian@olsonllp.com

Olson & Olson, LLP

2727 Allen Parkway, Suite 600
Houston, Texas 77019

Adam C. Falco

Deputy City Attorney
Afalco@cstx.gov

College Station City Attorney’s Office
P.O. Box 9960

1101 Texas Ave.

College Station, Texas 77842

Counsel for Defendants

/s/Chance Weldon
CHANCE WELDON
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EXHIBIT 1



SHANA ELLIOTT,ET AL.vsCITY OF COLLEGE STATION, TEXAS, ET AL.
Bryan Woods on 09/07/2022

1 CAUSE NO. 22-00122-Cv-85
2 SHANA ELLI OIT and, ) IN THE DI STRI CT COURT OF
LAVWRENCE KALKE )
3 )
Plaintiff, )
4 )
VS. )
5 )
CITY OF COLLEGE STATIQN, )
6 TEXAS, KARL MOONEY, ) BRAZOS COUNTY, TEXAS
MAYOR OF THE CI TY OF )
7 COLLEGE STATI ON and BRYAN )
WOODS, C TY MANAGER OF )
8 OF COLLEGE STATI ON )
)
9 Def endant (' s) . ) 85TH JUDI Cl AL DI STRI CT
10 R I I B b b b I I b b I b b B b b I I S b b I b B I b b B b b B i S I I b b b B b 4
11 ORAL AND ZOOM DEPOCSI TI ON OF
12 BRYAN WOODS
13 SEPTEMBER 7, 2022
14 E R b b I b b b b S I b b b b b i b b b b S i b R b I S e b b i b S b b b S b S I b S b S b I
15 The Oral Deposition of BRYAN WOODS, taken at the

16 request of the PLAINTIFF, on SEPTEMBER 7, 2022, from
17 12:51 p.m to 1:36 p.m, at VIA ZOOM

18

19

20

21 Reported by: Belen A Soto, CSR, RMR

22

23

24

25
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SHANA ELLIOTT, ET AL.vsCITY OF COLLEGE STATION, TEXAS, ET AL.

Bryan Woods on 09/07/2022 Pages 2.5
Page 2 Page 4
1 APPEARANCES 1 THE QORT REPCRTER  The time is
2 FOR THE PLAI NTI FFS: ) .
3 M. Chance Wl don. Esq. 2 1251 pm WII the at.torneys pl ease state your
and M. Christian Townsend, Esgq. 3 appearances, your |ocation and who you represent, for
4 TEXAS PUBLI C POLI CY FOUNDATI ON 4 the record, after which | wll swear in the wtness.
901 Congress Avenue 5 MR HGHTOMR |'mJohn H ghtover with
5 Austin, Texas 78701 . .
(512) 472- 2700 6 Odsen &Qdsen representing Gty of College Station.
6 Emai | : cwel don@ exaspol i cy. com 7 M FALQQ AdamFalco, (ollege Sation
ct owmnsend@ exaspol i cy. com 8 a ty Attorney
; .
8 9 M VDN Chance V¢l don for the
9  FOR DEFENDANT(S): 10 plaintiffs.
10 M. John J. Hightower, Esg. 1 MR TOMSEND Christian Townsend for the
OLSON & OLSON, LLP _— . . . .
11 2727 Allen Parkway, Suite 600 12 plaintiffs with the Texas Public Policy Foundation.
Houst on, Texas 77019 13 BRYAN WIS
12 Emai | 1 j hi ght over @l sonl | p. com 14 (Being first duly sworn, testified as follows:)
13 and -
14 M. AdamC Falco, Esq. 15 MR HGHTOMER This is John H ght ower
COLLEGE STATION CI TY ATTORNEY' S OFFICE | 16  speaking. Again, the city's agreed to this deposition
15 1101 Texas Avenue 17 with the understanding that it's linited to the
College Station, Texas 77842 18 jurisdictional issues raised in our plead of the
16 Emai | : Af al co@fcst x. gov J R p
17 19 jurisdiction. Are we agreement on that?
18 20 M VELDON  Yes.
;g 21 M HGTOMR So, let the record reflect
21 22 that opposing counsel was in agreement and nodding,
22 23 since you can't see him
;i 24 M VDN Yes. W're in agreenent that
25 25 the deposition is for the jurisdictional issues raised
Page 3 Page 5
1 I NDEX 1 inthe plead of jurisdiction.
2 BRYAN WOoDS PAGE | 2 M HGITOMR That's all | vanted to
8 Bxani nation by M. Veldon 5 3 say, so you can proceed as far as I'mconcerned. This
4 Examination by M. H ghtower 36 .
o 4 is John H ght ower.
5 Reporter's Certification 39 . .
6 Correction's and Signature 41 5 (Dscussi on off the record.)
7 6 EXAM NATI CN
8 EXHIBITS 7 BY MR VIELDON
9 NO  DESCRI PTION PAGE | 8 Q ood afternoon. M nane is Chance \¢ldon, and
10 Exhibit 1 Amended PTJ 6 9 | represent the plaintiffs in this case.
11 Exhibit 2 Affidavit of Bryan Vbods 8 10 Qoul d you pl ease state your name for the
12 Exhibit 3 Excerpts from Gty Charger 18 11 record?
13 Exhibit 4 College St atloni s Odi r]ance Concer ning 20 12 A M nane is Bryan C \Wods.
Excerpts from Sign O di nance .
1 13 Q Gkay. And you are currently the city manager
15 Exhibit 5 College Station's O dinance Concerning 24 14 for the Oty of Qll ege Station; is that correct?
Street, Sidewalk, Right-of-Wy and 15 A That's correct.
16 Driveway Construction and Repair 16 Q And you're testifying here today in your
17 17 official capacity as city manager; is that correct?
18 Exhibit 6 College Station's Ordinance Concerning 31 18 A That's correct.
the Discharge of Firearms 19 Q Ckay. I'mgoing to be talking a lot today
22 20 about sonething called the extraterritorial
” 21 jurisdiction.
2 22 Are you famliar with that tern?
23 23 A Yes.
24 24 Q kay. And do you mind if | use the term-- the
25 25 acronymETJ to refer to that today?
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SHANA ELLIOTT, ET AL.vsCITY OF COLLEGE STATION, TEXAS, ET AL.

Bryan Woods on 09/07/2022 Pages 6..9
Page 6 Page 8
1 A That'll be fine. 1 regulate in that area?
2 Q ay. 2 A Yes.
3 M VADN 1'd like to introduce 3 Q  Ckay.
4 Exhibit 1 whichis the amended plea to the jurisdiction. 4 M VDN 1'd like to introduce
5 (Exhibit 1 marked for identification.) 5 Exhibit 2, whichis M. Wods' affidavit.
6 Q (By M. Wldon) If you'd take a second to | ook 6 (Exhibit 2 marked for identification.)
7 at that docunent. 7 Q (By M. Véldon) Al right. This is your sworn
8 So, are you famliar with this docunent? 8 affidavit, correct?
9 A Yeah, |'ve seenit before. 9 A That's correct.
10 Q Yeah. And to your know edge, what isit? 10 Q Ckay. And can you take a | ook at paragraph 4?
1 A It's our response to your -- your statenent 1 A Yes.
12 of -- or your lawsuit. 12 (Court reporter clarification.)
13 Q Ckay. And you're a defendant in this case, 13 M WADON | asked himto take a second
14 correct? 14 to fanmiliarize hinself wth paragraph 4.
15 A CQorrect. 15 THE WTNESS:  Ckay.
16 Q Ckay. And so you authorized your attorneys to | 16 Q (By M. Véldon) That paragraph says that you
17 file this docunent, correct? 17 had your staff look to see if the city has ever enforced
18 A CQorrect. 18 or threatened to enforce its ordinances against the
19 Q Ckay. Can you take a look at page 2, the 19 plaintiffs, correct?
20 bottomof that first paragraph, that last sentence? 20 A That's correct, that is what it says.
21 A Unhum 21 Q Yeah. Didyoulook -- well, is that true?
22 Q That says that: (reading) 22 A Yes.
23 (ol lege Sation's ETJ extends up to five 23 Q kay. Didyoulook through the files yourself?
24 mles outside of its boundaries. 24 A | didnot ook through every file nyself, no.
25 I's that correct? 25 Q kay. So, when you say “there are no records
Page 7 Page 9
1 A That's what the sentence says, Yes. 1 of enforcenent,” that's not based on your personal
2 Q kay. Is that true? 2 know edge, isit?
3 A | guess it depends, | mean, it coul d. 3 A No. It's based on, | guess what the statenent
4 Q It could? 4 is, vwhich | asked ny staff to reviewand they reported.
5 So, the city's -- is there an area where 5 Q Ckay. Thank you.
6 it doesn't extend five mles? 6 Saying with Exhibit 2, can you nove down
7 A | don't knowoff the top of ny head. 1'd have 7 and a take look at paragraph 5?
8 togo-- 8 A Yes.
9 (Gourt reporter clarification.) 9 Q Ckay. It says inthat paragraph that you
10 THE WTNESS:  Coul d you just reask the 10 reviewed the plaintiff's pleadings in this case; is that
11 question? 11 correct?
12 Q (By M. Wldon) Yes. 12 A CQorrect.
13 To your know edge, does the 13 Q Gay. Dd you reviewthe pleadings or was it
14 extraterritorial jurisdiction of Gollege Sation extend |14 soneone on your staff?
15 uptofive mles outside of its territorial boundaries? |15 A N, | reviewedit.
16 A Yes. It extends up to. 16 Q (kay. So, alittle bit further downin the
17 Q  Ckay. 17 paragraph it says that: (Reading)
18 A | wll say | can't confirmthat it goes the 18 The city does not, quote, enforce,
19 full five mles in every direction. 19 unquote, any city ordinances inits ETJ or
20 Q  Fair enough. 20 prohibit the activities Plaintiffs listed
21 And to your know edge, the city has 21 in their pleadings.
22 authority to regulate property in that area, correct? 22 Qorrect?
23 A To the degree that that authority is given by 23 A CQorrect.
24 the state. 24 Q Ckay. And did you come to that conclusion
25 Q Isthat ayes, they have sone authority to 25 yourself or was that someone el se on your staff?
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SHANA ELLIOTT, ET AL.vsCITY OF COLLEGE STATION, TEXAS, ET AL.

Bryan Woods on 09/07/2022 Pages 10..13
Page 10 Page 12
1 A Again, | asked ny staff to look if we had 1 A Véll, | would say a code enforcenent officer
2 enforced those ordinances and they said no. 2 can't enforce it on their own. | nean, they could take
3 Q kay. So, then, that wouldn't be based on your | 3 sone of actionif that's what you're asking.
4 personal know edge, it woul d be based on your staff, 4 Q Yes. Wat sort of action could they take?
5 correct? 5 A | nean, it would -- you know, it woul d depend.
6 A Qorrect. 6 That woul d be specul ative based on what the ordinance
7 Q So, staying with that paragraph, |'mcurious 7 was and what was allowed. But, you know |'m-- 1'm--
8 about the |anguage you chose there. You claimthat: 8 | don't know | guess you'd have to ask a nore specific
9 (Reading) 9 question.
10 The city does not, quote, enforce, 10 Q (Qould a code enforcement officer say, for
11 unquote, any ordinances that woul d apply 11 exanple, issue notice of violation?
12 to Plaintiffs' activities. 12 A Again, it would depend on what the ordinance
13 Correct? 13 wes and what was allowed. And -- and so, | rmean, |
14 A CQorrect. 14 guess that -- to not get down into too much of a
15 Q But you didn't say that there are no ordinances |15 hypothetical, a code enforcement officer could issue a
16 that mght apply to those activities, correct? 16 notice of violation, but -- yeah, they coul d.
17 A Qorrect. 17 Q So, toclean that up alittle bit --
18 Q (kay. So, isit your position that there are 18 A Yeah.
19  sone ordinances that coul d apply, perhaps, on their 19 Q -- for the transcript.
20 face, but (ollege Station doesn't enforce then? 20 A Yep.
21 A | don't -- | wouldn't speculate on what could 21 Q Yeah. So, a code enforcenent officer could
22 apply. The -- | commented on specifically what you 22 issue a notice of violation under an ordinance as
23 asked about, which were the -- what was in the 23 witten?
24 plaintiffs' plea. So, that -- that's the only thing | 24 A Yeah. | would say a code enforcenent of ficer
25 cansayis. . . 25 could issue a violation erroneously and for any nunber
Page 11 Page 13
1 Q kay. Try this a different way. 1 of reasons.
2 I masking about the choice that you used 2 Q  th-huh.
3 the word enforce but you didn't use the word apply. 3 A So, yes they coul d.
4 So, ny questionis, is your position you 4 Q  They coul d?
5 do not enforce any ordi nances? 5 So, they wouldn't have to check with you
6 A Yes. M positionis that we do not enforce 6 first?
7 those ordi nances. 7 A For it to be enforced, it woul d have to be
8 Q Aeyouclaining that there are no ordinances 8  checked.
9 that could apply to then? 9 Q Rght.
10 A I'mnot claimng that there are no ordinances 10 A Because, ultinately, that's -- that's ny
11 that -- no, I'mnot claiming that. |'m-- exactly what 11 position.
12 | said, that we don't enforce the ordinances. 12 Q So, you determne in -- let's -- let's unpack
13 Q kay. As city manager, is your decision not to |13 that alittle bit.
14 enforce an ordinance permanent!y binding on the city? 14 Wiat do you nean by enforced?
15 A N 15 A | guess carried out. And so if soneone issued
16 Q kay. So, afuture city manager could come to |16 anotice of violation and it was contrary to our policy
17 adifferent conclusion about enforcement? 17 or to an ordinance, then it wouldn't be valid.
18 A Qorrect. 18 Q Ckay. But that person who received the notice
19 Q ay. Infact, you could change your mind 19 of violation | inagine would still have to cone down to
20 about enforcenent, correct? 20 city hall and get that worked out, correct?
21 A Qorrect. 21 A Yeah. Again, | -- it would depend on the
22 Q Say that there's a code enforcenent of ficer 22 situation.
23 that doesn't know your current position on enforcenent, 23 Q Isyour city attorney, is that an independent
24 is there anything that would prevent her fromenforcing |24 office?
25 the ordinance as witten? 25 A Yes.

www.huseby.com

Huseby Global Litigation

800-333-2082


http://www.huseby.com

SHANA ELLIOTT, ET AL.vsCITY OF COLLEGE STATION, TEXAS, ET AL.

Bryan Woods on 09/07/2022 Pages 14..17

Page 14 Page 16
1 Q  Gkay. 1 Q  Gkay.
2 A W're both appointed -- 2 A | wouldn't say -- | wouldn't say they're all
3 Q ay. 3 formal inthe sense that | take direction fromthem
4 A -- tocouncil -- by the council. 4 But whether it's a public resolution or sonething that
5 Q Does the city attorney have authority to 5 they vote on woul d be depending on what they were
6 enforce city ordinances? 6 directing.
7 A Toadegree. | couldn't conment on the 7 Q Ckay. Vell, we'll circle back to that |ater.
8 specifics, but, yes, they do. 8 Can you go down to paragraph 9 of your
9 Q (kay. So, if acity attorney had a different 9 affidavit? That's still in Exhibit 2
10  opinion about the enforcenent of an ordinance than say 10 A Kay.
11 you had, woul d they have authority to bring an 1 Q A the bottomof that paragraph you say:
12 enforcement action? 12 (Reading)
13 A | wll leave that to acity attorney to answer. |13 The city does not enforce its ordinances
14 Q So, you don't know? 14 to residential properties in the ETJ.
15 A I'Il answer on ny -- on the city manager's 15 Qorrect?
16 part. But it would -- it would, again, depend on a |ot 16 A | say that it doesn't enforce the ordi nances
17 of other factors. 17 that have been chal | enged.
18 Q Gkay. Do you have anything that you can say 18 Q ay. So, those are not enforced against
19  here today that would prevent a city attorney from 19 residential properties in the ETJ?
20 taking a unilateral actionto enforce a city ordinance? |20 A CQorrect.
21 A | would not agree that a city attorney coul d 21 Q Ckay. And I'mcurious, is there any city
22 unilaterally enforce the city ordinance. 22 ordinance that you can point to that says that these
23 Q ay. 23 ordinances do not apply to residential properties in the
24 A And part of that is because, again, it depends |24 ETJ?
25 onthe specific nature of the ordinance. But to answer |25 A nthat I'd have to go look at all of our

Page 15 Page 17
1 your question, I'm-- I"mnot saying it would be 1 ordinances. | don't know themoff the top of ny head.
2 prohibited. 2 Q Wat do you base your claimon that they're not
3 Q kay. As city manager, do you have authority 3 enforced in the ETJ?
4 to change the scope of College Station's ordinances? 4 A That when we | ooked at all the chal | enged
5 A nly to the degree granted by council. | guess | 5 ordinances and asked al | the staff nenbers and
6 ny-- ny sinple answer would be no. 6 departnents who are responsible for enforcing those, we
7 Q Ckay. Wat -- let ne unpack that a little bit. 7 found no record of any such enforcenent or any contact
8 Wiat authority has city council granted 8 fromthe -- fromthe plaintiffs tothe city or our
9 you to narrow the scope of ordinances? 9 office.
10 A | don't think they grant me the scope to narrow | 10 Q So, inthat case -- and correct me if I'm
11 it, | think they -- they give ne direction and give ne 11 wong -- it sounds like what you found out is they had
12 the authority to enforce them 12 not been -- there was no record of thembeing enforced
13 Q Gkay. And what kind of direction? 13 yet?
14 A Véll, it depends. It can be either very 14 A CQorrect.
15 specific or just general that they're happy with the -- 15 Q Ckay. But isthere awitten policy that they
16 the nature of the way things are being run. Q it could |16 shall not be enforced?
17 be very specific related to sonething where they -- they |17 A | don't know Not that |'maware of.
18 want to see additional resources or sonething added 18 Q (kay. So-- and there's no ordinance that says
19 towards an enforcement. 19 they can't be enforced?
20 Q So, would that be sonmething that's done 20 A Again, not -- | don't know every ordinance of f
21 formally through like the adoption of a resolution, or 21 the top of ny head, but not that |'maware of.
22 isit like nore informal ? 22 Q (kay. So -- okay.
23 A It could be. Again, it depends on the 23 M WADN |1'mgoing to introduce a new
24 situation and what the ordinance is and what they want 24 exhibit, Exhibit 3, and it's going to be a copy of the
25 to acconplish. So, it could be any of those things. 25 city charter.
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1 (Exhibit 3 marked for identification.) 1 to execute the laws of the city under the direction of
2 Q (By M. Véldon) Have you seen this before? 2 the council.
3 M HGHTOMER Just a second -- John 3 Q (By M. Wldon) And as we sit here today you
4 Hghtower speaking -- this looks like this is part of 4 saidthat the city council has not told you not to
5 thecity charter, not the city charter. 5 enforce ordinances in the ETJ, correct?
6 MR WADON Correct. 6 A They have not told me what to enforce or not to
7 MR HGHTOER Wuld you like clarify 7 enforce.
8 that? 8 Q (kay. So, all we have right nowis the
9 M VWADCON Yes. This is an excerpt -- 9 ordinances as witten, correct?
10 ny apologies -- fromthe city charter. \#'re only going | 10 A Qorrect.
11 to use one page of it. 11 Q  Ckay.
12 Q (By M. V¢ldon) Have you seen this docunent 12 M VDN |'d like to introduce
13 before? 13 Exhibit 4, and this is going to be an excerpt of the
14 A Yes. 14 Gty of College Sation ordinances regarding --
15 Q Ckay. Does it appear to be an excerpt of the 15 (Court reporter clarification.)
16 dty of Gollege Sation's city charter? 16 M WADON -- regarding signs.
17 A Yes. It does appear to be. 17 (Discussion off the record.)
18 Q Gkay. Canyou take a look at Section 2, right |18 (Exhibit 4 marked for identification.)
19 in about the niddle of that paragraph after the quote 19 Q (By M. \éldon) Have you seen this group of
20 about the city council -- 20 ordinances before?
21 A Kay. 21 A | have.
22 Q -- that paragraph seens to indicate that: 22 Q kay. |Inparticular, can you go down to the
23 (Reading) 23 hottomof the page and | ook at the section marked QC?
24 The city managenent shall execute the laws | 24 Have you seen that provision before? That
25 and adnminister the governnent of the city. |25 sentence?
Page 19 Page 21
1 I's that correct? 1 A CQorrect. | have, yes.
2 A Correct. 2 Q kay. And thisis part of the Aty of College
3 Q Do you think that provision obligates you to 3 Sation's regulation on signs, correct?
4 enforce city ordinances as witten? 4 A Yeah, it appears to be.
5 A Up | think it obligates me to enforce city 5 Q Yeah. And that sentence says that: (Reading)
6 ordinances as witten with direction fromthe council, 6 Al off-premise and portabl e signs shall
7 if that's clear. 7 be prohibited within the extraterritorial
8 Q Has the city council asked you not to enforce 8 jurisdiction of the Aty of College
9 ordinances in the ETJ? 9 Sation.
10 A They have not specifically comented on these 10 Qorrect?
11 ordinances, nor have they specifically -- they have not 11 A Qorrect.
12 specifically asked me not to or specifically asked ne to | 12 Q Ckay. And you would agree that |anguage
13 enforce them 13 prohibits ny clients fromputting up of f-prenise
14 Q (kay. So, as it stands today, this |anguage 14 portable signs on their property in the ETJ, correct?
15 would obligate you to execute the |aws and adm nister 15 MR HGHTOER (hjection. Formof the
16 the -- 16  question.
17 (Court reporter clarification.) 17 THE WTNESS: Do | answer?
18 M VADN I'll restate question. 18 M HGHTOER You can answer.
19 Q (By M. Wéldon) So, as it stands here today, 19 THE WTNESS:  Ch, okay.
20 then, this | anguage woul d obligate you to enforce city 20 M HGHTOMER You can, yeah, sure.
21 ordinances as witten, correct? 21 THE WTNESS:  |'msorry, could you repeat
22 MR HGHTOER (hjection. Formof the 22 that?
23 question. 23 Q (By M. \éldon) Yes.
24 You can answer. 24 You woul d agree that the plain |anguage of
25 THE WTNESS: | would say it obligates me |25 this provision prohibits ny clients fromputting up
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1 off-premse portable signs on their property in the ETJ, 1 or other portions of this ordinance that would al | ow ny
2 correct? 2 clients to put up an off-premse portable sign?
3 A | would agree that on the language, but we have | 3 A lcant --1 can't -- no, |'mnot aware of any.
4 not enforced that ordi nance. 4 Q ay.
5 MR HGHTOER And this is H ghtowver, 5 A I'lIl say that.
6 renewthe objection. Cbjection as to form 6 Q kay. I'dlike tointroduce Exhibit 5, thisis
7 Q (By M. Véldon) You would agree that this 7 going to be part of the street and sidewal k ordinance.
8 language tells ny clients that it's prohibited, correct? | 8 (Exhibit 5 marked for identification.)
9 MR HGHTOER (hjection. Formof the 9 MR HGHTOMR | think that's 6.
10 question. 10 MR VEDN It's 5.
11 THE WTNESS:  Yeah. | can't decide what 11 M HGTOER |'msorry, excuse ne.
12 it tells your clients. 12 (Court reporter clarification.)
13 Q (By M. VWéldon) It says: (Reading) 13 Q (By M. Wldon) kay. Are you famliar with
14 Al off-prenise and portabl e signs shall 14 that docunent?
15 be prohi bi ted. 15 A Yes.
16 Do you know what that means? 16 Q Does it appear to be the Aty of College
17 A Yes, | do. 17 Sation's --
18 Q kay. Wat does that mean? 18 A It does.
19 A You vant ne to reread it? 19 (Court reporter clarification.)
20 Q I --yes, | wouldlike youto say it onthe 20 M VADN I'll reask the question.
21 record 21 Q (By M. Véldon) Does this appear to be the Aty
22 M HGHTOMR VeI, 1'mgoing to renew 22 of College Sation's street and sidewal k ordinances?
23 ny objection. And just I'mgoingto add alittle bit to |23 A It does.
24 it. You've taken one sentence out of an ordinance that 24 Q Ckay. Can you take | ook down at Article 2,
25 | believeis -- 25  Section 34-31?
Page 23 Page 25
1 MR WADON |'mgoing to object to your 1 A Kay.
2 speaking objection. 2 Q Andwll you take a I ook at Subsection A there?
3 M HGITOER WIl, I'mgoingto-- I'm 3 A Yeah.
4 going to go ahead. 4 Q And that section says that: (Reading)
5 It's dozens of pages long and contains 5 It shall govern all streets, sidewal ks and
6 definitions. So, your question is absolutely 6 driveways within the extraterritorial
7 inappropriate to take one sentence out of a 20 or 7 jurisdiction of the city.
8 30-page ordinance and expect a witness to -- without the | 8 Qorrect?
9 benefit of the entire ordinance, to answer questions. 9 MR HGHTOER (hjection. Formof the
10 MR VWEDON And I'll object to that 10 question.
11 speaking objection and ask that you not nmake them And |11 THE WTNESS: It says more than that, but
12 second, 1'mgoing to ask himto answer the question. 12 yes, it includes that.
13 And third, 1'll get to your point injust a mnute, 13 Q (By M. Wldon) Yeah. So, fromnow on when
14 we're getting there. 14 we're talking about Article 2, it's safe to say that
15 Q (By M. Wldon) First, it says: (Reading) 15 those regulations in Aticle 2 apply to the ETJ,
16 Al off-premse signs and portable signs 16 correct?
17 shal | be prohibited. 17 M HGITOMR (jection. Formof the
18 Wiat does that mean? 18  question.
19 A Al off-premse and portabl e signs shall be 19 THE WTNESS:  Yeah. | -- | nean, | think
20  prohibited. 20 you can apply this specific -- you're saying anything
21 Q ay. So, if nyclients want to put up an 21 under Aticle 2 -- restate it for ne, 1'msorry.
22 off-premse or portable sign, is that that prohibited 22 Q (By M. Wéldon) Yes. It says -- so the section
23 under the text of this ordinance? 23 at the top says: (Reading)
24 A Inthe text of this ordinance, yes. 24 This article shall govern all streets,
25 Q Ckay. Are you aware of any other definitions 25 et cetera, et cetera, including the
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Page 26 Page 28
1 extraterritorial jurisdiction. 1 Q (By M. Wldon) Unhum
2 Correct ? 2 A o, there's a caveat there.
3 A Qorrect. 3 Q o, Aticle Adeals with interference, but
4 Q ay. 4 Aticle Bsays that any property owner desiring a new
5 A | wouldjust add the caveat as established by a | 5 driveway approach, not just ones that interfere,
6 Texas Local Governnment Code. 6 correct?
7 Q ay. 7 (Court reporter clarification.)
8 A But yes. 8 MR HGHTOER (hjection. Formof the
9 Q But yes. 9 question.
10 And this article that it's referring to, 10 Q (By M. Wldon) kay. So, A does talk about
11 we'rein Aticle 2; is that correct? 11 interference with municipal, but B whichis a separate
12 A That's correct. 12 subsection dealing with pernits, talks about any
13 Q kay. So, when we're talking about things in 13 property owner; isn't that correct?
14 Aticle 2, we can agree that they apply to the 14 A Yeah, B says any property owner.
15 extraterritorial jurisdiction? 15 Q Gkay. And you would agree that B(3) also
16 MR HGHTOER (hjection. Formof the 16 applies in the ETJ, correct?
17 question. 17 MR HGHTOER (bjection. Formof the
18 THE WTNESS:  Everything in Article -- 18  question.
19 this covers everything in Aticle 2. 19 THE WTNESS: | agree that Section 2
20 Q (By M. Wldon) Ckay. So, it applies to the 20 covers the city and the ETJ.
21 ETJ, correct? 21 Q (By M. Wéldon) And that this is in Section 2?
22 A It applies to: (Reading) 22 A Thisisin Section 2.
23 The entire subdivided and unsubdi vi ded 23 Q And, therefore, applies in the ETJ?
24 portion of the city, the extraterritorial 24 MR HGHTOER (hjection. Formof the
25 jurisdiction by the city as established by |25 question.

Page 27 Page 29
1 a Texas Local Qvernment Code. 1 THE WTNESS:  Again, we don't enforce it.
2 (Court reporter clarification.) 2 And why | pointed you to the municipal facilityis
3 Q (By M. Wldon) Ckay. Can we take a look down | 3 because that's howwe -- that's howwe look at it. Is
4 abit further under Article 2, Section 34-36? And we're | 4 you could have sonething that interacts with a mnicipal
5 going to be in B(3). 5 facility. So, | don't -- | don't totally agree with
6 A Kay. 6 that, no.
7 Q Ckay. Wuld you agree that thisis still 7 Q (By M. Vldon) So, can you point to anything
8 wthin Aticle 2, correct? 8 inthis ordinance that says that it does not apply to
9 A Yes. 9 the ENJ?
10 Q kay. Andinlooking at B(3), that section 10 A N, | can't.
11 says, among other things, that: (Reading) 11 Q Ckay. Because onits face this applies in the
12 Any property owner desiring a new driveway |12 ETJ, correct?
13 approach or inprovenent to an existing 13 A As | stated previously, Section 2 covers the
14 driveway at an existing residential or 14 city and the ETJ, vyes.
15 other property shall apply for a pernit. 15 Q  (kay. Because | want to nake sure that we're
16 Qorrect? 16  distinguishing between your enforcenent practices and
17 A Qorrect. 17 what your ordinances say. So, | understand that you
18 Q kay. And as we discussed earlier, because 18 don't -- you're clainming you don't enforce, correct?
19 thisisin Aticle 2, that also applies to the ETJ, 19 A Qorrect.
20 correct? 20 Q But you're not claimng separately that these
21 M HGITOMR (jection. Formof the 21 ordinances on their face don't apply, correct?
22 question. 22 A That -- no, I'mnot clainng that.
23 THE WTNESS: o, it applies, but thereis |23 Q Gkay. Can you take ook now at Section B(4)
24 also apiecein Aticle Ahere where it speaks to 24 just beneath B(3)?
25 interference with a municipal facility. 25 A Unhum
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1 Q And this says -- we can take a second to read 1 Q Gkay. And that definition includes a bunch of
2 it because | knowit's a paragraph. 2 things including bows and arrows, correct?
3 A You said B(4), correct? 3 A Qorrect.
4 Q Yes. 4 Q Gay. Can you junp down to 26-2(B), that
5 A & ahead. 5 contains the ordinance's prohibition on the discharge of
6 Q kay. And this says that: (Reading) 6 afirearm correct?
7 A pernit for building site plan approval 7 MR HGHTOER (hjection. Formof the
8 shal | be required for the location of all 8 question.
9 driveways whi ch provide access to 9 THE WTNESS:  Wthin the city, correct.
10 property. 10 Q (By M. Wéldon) Ckay. Can you junp down to
11 Qorrect? 11 26-2(Q. W can take a second to look at that, it's a
12 A Qorrect. 12 longer one.
13 Q Ckay. And all neans all; is that -- 13 A Kay.
14 MR HGHTOER Formof the question. 14 Q kay. Andthat's alist of exceptions to the
15 THE WTNESS: | would agree that all means |15 prohibition on discharging firearns, correct?
16 all. 16 A CQorrect.
17 Q (By M. Véldon) Thank you, | appreciate that. 17 Q (kay. Andit's safe to say that if a discharge
18 Looking down a little bit further, it also |18 of afirearmis not covered by one of these exceptions,
19 says that: (Reading) 19 thenit's still prohibited, correct?
20 Driveway permts will also be required for |20 M HGITOMR (jection. Formof the
21 any significant structure change, land use |21 question.
22 change or property boundary change. 22 THE WTNESS: | woul d say generally, yes.
23 Qorrect? 23 Q (By M. Véldon) Yeah. And that's how
24 A Qorrect. 24 exceptions work?
25 Q Ckay. That's also nandatory |anguage, correct? |25 A Yeah.
Page 31 Page 33
1 A | would agree it's -- 1 M HGITOMR (jection. Formof the
2 M HGTOMR (ject to the formof the 2 (Question.
3 question. 3 Q (By M. Wldon) Can you take |ook at
4 THE WTNESS:  Yeah, | would agree it's 4 Section 26-2(Q5?
5 mandatory language. | would say significant is the 5 A Kay.
6 keyword in there. 6 Q Andthat lists certain exceptions to the
7 Q (By M. \éldon) Ckay. 7 prohibition on discharging firearns for properties in
8 M VELDIN 1'd like to introduce 8 the ETJ, correct?
9 Exhibit 6 and thisis going to be College Sation's 9 A That's correct.
10 firearmordinance regarding -- 10 (Court reporter clarification)
11 (Court reporter clarification.) 11 MR WEDON Discharging firearns for
12 MR WEDON (ol lege Sations firearns 12 properties inthe ETJ. I'Il just ask the question
13 ordinance regarding the discharge of firearns. 13 again.
14 (Exhibit 6 marked for identification.) 14 Q (By M. Wldon) That lists certain exceptions
15 THE WTNESS:  Ckay. 15 to the prohibition on discharging firearns for
16 Q (By M. Véldon) Have you seen this ordinance 16 properties in the ETJ, correct?
17 before? 17 A CQorrect.
18 A | have. 18 Q  Does that provision say that any discharge of a
19 Q ay. 19 firearmon properties in the ETJ is permssible?
20 A Andit appears to be our ordinance. 20 MR HGHTOER (hjection. Formof the
21 Q  Thank you. 21 question.
22 Can you take a look at Section 26-2(A), 22 M WEDON Let ne rephrase the question.
23 and that section provides a definition for firearns, 23 Q (By M. \eldon) That provision does not say
24 correct? 24 that any discharge of a firearmon properties in the ETJ
25 A Qorrect. 25 is permssible, doesit?
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1 M HGTOMR (jection. Formof the 1 A CQorrect.

2 question. 2 Q And you didn't base it on awitten policy that
3 THE WTNESS: N, it doesn't say any, it 3 says that you can't enforce those ordinances, correct?
4 provides specific set of circunstance. 4 A Qorrect.

5 Q (By M. Véldon) Thank you. 5 Q You based it on past practice of
6 It lists sone that are pernissible and 6  non-enforcenent ?

7 some remain prohibited, correct? 7 A | based it on the fact that we have not
8 MR HGHTOER (hjection. Formof the 8 enforced them
9 question. 9 Q Inthe past?

10 THE WTNESS: | think it lists what is 10 A Norecord of enforcing them
11 permssible. 1 Q kay. So, it's based on the fact that to this
12 Q (By M. Wldon) (kay. So, are there additional |12 date you have not enforced then?
13 firearns discharges that are permissible outside of the |13 A Qorrect.
14 scope of this ordinance? 14 Q ay.
15 A Not that I'maware of. 15 MR VWADON I'Il pass the witness.
16 Q kay. Inthe list of exceptions in 26-2(Q5, 16 MR HGHTOMER This is John H ght over,
17 does it specifically exenpt bows and arrows? 17 M. Soto.
18 M HGTOMR (jection. Formof the 18 Just a coupl e of questions, M. Wods.
19 question. 19 EXAM NATI CN
20 THE WTNESS: It does not specifically. 20 BY MR H GHTOMR
21 Q (By M. Véldon) Does it specifically exenpt 21 Q  You were asked about one sentence out of the
22 discharging firearns on properties less than 10 acres? 22 sign ordinance.
23 MR HGHTOER (hjection. Formof the 23 You renenber being asked the question
24 question. 24 about --
25 THE WINESS:  No. 25 A Yes.
Page 35 Page 37

1 Q (By M. Wldon) So, that section |eaves those 1 Q -- off-premse signs?

2 activities prohibited then, correct? 2 Do you know whet her or not the --

3 MR HGHTOER (hjection. Formof the 3 M VWADON (ne second -- thisis
4 question. 4 Exhibit -- | just want to -- this is Exhibit 4?

5 THE WTNESS: It doesn't specifically Iist 5 MR HGHTOMR This is Exhibit 4.

6 them 6 M VWEDON | just want to clarify for

7 MR VWEDON Can we take five? 7 the record.

8 M HGITOMER Sure. 8 M HGITOMR  Yes.

9 (Of the record 1:28 p.m to 1:32 p.m) 9 Q (By M. Hghtower) Do you know whether or not
10 Q (By M. Wldon) kay. ¢ talked alittle bit 10 city ordinances, lengthy city ordinances, typically have
11 earlier inyour -- inyour affidavit that the city does |11 definition sections?

12 not enforce certain ordinances against residential 12 A Typically, they do.

13 properties in the ETJ, correct? 13 Q Gay. And do you know what the definitionin
14 A CQorrect. 14 the sign ordinance you have for definition of an

15 Q Ckay. Wien you nade that claimin your 15  off-premse sign is?

16 affidavit, did you base that on any official ordinance 16 A | donot knowthat off the top of ny head.

17 that says that you can't enforce in the ETJ? 17 Q Gkay. And do you know whether or not the

18 A No. | based it on the specific itens that 18 proposed signs that the plaintiffs talk about in their
19 your -- that the plaintiff alleged and checking to see 19 affidavit -- you've testified that the ordinance i s not
20 if we'd enforced those specific itens or anything 20 being enforced agai nst them

21 against the plaintiffs. 21 Do you know whether it's even applicabl e
22 Q So, to unpack that. 22 to then?

23 You didn't base it on any specific witten |23 A | do not.

24 ordinance that says you can't enforce those ordi nances, 24 Q kay. The firearns ordinance, which was

25 correct? 25 Exhibit Nunber 6, you recall being asked about the --
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1 about Section 26-2(B)? 1 M. Chance Wldon - 0 hour(s), 39 mnutes
2 A Correct. 2 M. John J. Hightower - 0 hour(s), 2 nminutes
3 Q Ad it -- isthat the -- is there -- is that 3 That pursuant to information given to the
4 the provision that defines what's unlawful in the city 4 deposition Offlce,r at,the“msa'dtemmny Was,
5 taken, the follow ng includes counsel for all parties
5 inits ordinances? ]
: 6 of record:
6 A It"s ny understanding, yes. 7 M. Chance Wl don and M. Christian Townsend,
7 Q Yes. Does anything in this ordinance define it Attorneys for Plaintiff:
8 as unlawful to discharge any firearmor use a bow and 8
9 arrowin the ETJ? 9 M. John J. Hightower and M. Adam C. Fal co,
10 A No. It only defines what is alloved. Attorney for Defendants;
1 Q S, again, just to make sure it's clear. Is 10 ' .
12 there any language in this ordinance that says it -- 1 I further certify that I am neither Colunsel for,
o L . 12 related to, nor enployed by any of the parties or
13 those activities are prohibited in the ETJ? ) o ) ) )
) 13 attorneys in the action in which this proceeding was
14 A Not that I'mavare of. 14 taken, and further that | amnot financially or
15 Q CkaY- 15 otherwise interested in the outcome of the action.
16 MR HGHTIOMER Pass the witness. 16 Further certification requirements pursuant to
17 (Deposition concl uded at 1:36. p.m) 17  Rule 203 of TRCP will be certified to after they have
18 Kk kk kK 18 occurred.
19 19 Certified to ne by this SEPTEMBER 8, 2022.
20 20
21 21
2 22
2 4
" = o ks
24 Belen A Soto, RVR Texas CSR 2072
25 25 Fi rm Regi stration #660
Page 39 Page 41
1 CAUSE NO 22-00122- CV-85 1 CHANGES AND SI GNATURE
2 SHANA ELLIOTT and, ) INTHE DISTRICT COURT OF | 5  gRYAN WOODS SEPTEMBER 7, 2022
LAVWRENCE KALKE )
3 ) 3 PAGE LINE CHANGE REASON
Plaintiff, ) 4
4 ) 5
VS. ) 6
5 )
CITY OF COLLEGE STATION, ) 7
6  TEXAS, KARL MOONEY, )  BRAZOS COUNTY, TEXAS 8
MAYOR OF THE CITY OF ) 9
7 COLLEGE STATI ON and BRYAN ) 10
WOCDS, CI TY MANAGER OF )
8 OF COLLEGE STATION ) 1
) 12
9 Def endant (s). ) 85TH JUDICI AL DI STRICT 13
10 REPORTER S CERTI FI CATI ON
11 BRYAN WOODS 14
12 SEPTEMBER 7, 2022 15
13 I, Belen A Soto, Certified Shorthand Reporter in | 16
14 and for the State of Texas, hereby certify to the 17
15 follow ng:
16 That the wi tness, BRYAN WOODS, was duly sworn by 18
17 the officer and that the transcript of the oral 19
18 deposition is a true record of the testimony given by 20
19 the witness;
20 That the deposition transcript was subnmtted on 21
21  Septenber 9, 2022, to the witness or to the attorney 22
22 for the witness for exanination, signature and return 23
23 to ne by Septenber 29, 2022; 24
24 That the anount of tinme used by each party at the
25 deposition is as follows: 25
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1 I, BRYAN WOODS, have read the foregoi ng deposition
2 and hereby affix ny signature that sane is true and
3 correct, except as noted above.
4
5
BRYAN WOODS
6
7  THE STATE OF TEXAS)
8  COUNTY OF )
9
10 Bef ore ne, , on this
11  day personally appeared BRYAN WOODS, known to me (or
12 proved to nme under oath or through
13 ) to be the person whose nane is
14  subscribed to the foregoing instrunent and acknow edged
15 to ne that they executed the same for the purposes and
16  consideration therein expressed.
17 G ven under ny hand and seal of office this
18 day of , 2022.
19
20
NOTARY PUBLIC I N AND FOR
21 THE STATE OF
COWM SSI ON EXPI RES:
22
23
24
25
Page 43
1 FURTHER CERTI FI CATI ON UNDER RULE 203 TRCP
2 The original deposition was/was not returned to
3 the deposition officer on ;
4 If returned, the attached Changes and Signature
5 page contains any changes and the reasons therefor;
6 If returned, the original deposition was delivered
7 to , Custodial Attorney;
8 That $ is the deposition officer's
9 charges to the Defendants, for preparing the original
10 deposition transcript and any copies of exhibits;
11 That the deposition was delivered in accordance
12 with Rule 203.3, and that a copy of this certificate
13  was served on all parties shown herein on
14 and filed with the Cerk.
15 Certified to by me this day of
16 , 2022.
17
' et ke
19 Belen A. Soto, RWVR, Texas CSR 2072
Expiration Date: 06/30/2023
20 Fi rm Regi stration #660
21
22
23
24
25
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CITY OF COLLEGE STATION,
TEXAS; KARL MOONEY, IN
HIS OFFICIAL CAPACITY AS
MAYOR OF THE CITY OF
COLLEGE STATION; AND
BRYAN WOODS, IN HIS
OFFICIAL CAPACITY AS THE
CITY MANAGER OF THE CITY
OF COLLEGE STATION,
Defendants.
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85TH JUDICIAL DISTRICT

CITY DEFENDANTS’ AMENDED PLEA TO JURISDICTION

The City of College Station, Texas (the “City”); Karl Mooney, in his
official capacity as Mayor of the City of College Station; and Bryan Woods, in
his official capacity as the City Manager of the City of College Station,
(collectively the “City Defendants”), file this Amended Plea to Jurisdiction
asking the Court to dismiss the Plaintiffs’ claims for lack of subject matter
jurisdiction because: a) their claims are not ripe; b) the Plaintiffs lack
standing; and c) their claims present a non-justiciable political question.

The City contends both that the Plaintiffs have failed to plead sufficient
facts to establish the court’s jurisdiction and that, based on the evidence, it is

1mpossible for them to cure that defect by repleading.



I.
INTRODUCTION AND FACTUAL BACKGROUND

A. The Texas Legislature has authorized cities to enact and
enforce certain regulations outside their corporate boundaries.

Under Chapter 42 of the Texas Local Government Code, “the
legislature declare[d] it the policy of the state to designate certain areas as
the extraterritorial jurisdiction [*ETJ”] of municipalities to promote and
protect the general health, safety, and welfare of persons residing in and
adjacent to the municipalities.” Tex. Loc. Gov’t Code § 42.001. The extent of
a city’s ETJ depends on the size of the city’s population. Id. § 42.021. For
cities with populations exceeding 100,000, like the City of College Station, the
ETdJ extends five miles out from the city’s boundaries. Id. at § 42.021(a)(5).

The Texas Legislature has authorized Texas cities to exercise certain
regulatory authority within their ETdJ. Statutes authorizing that authority
include: a) Chapter 212 of the Texas Local Government Code (authorizing the
regulation of the subdivision of property and certain related matters);
b) Chapter 216 of the Texas Local Government Code (authorizing the
regulation of signs); and ¢) Chapter 217 of the Texas Local Government Code
(authorizing the regulation of certain nuisance activities occurring within one

mile of a city’s boundaries).



B. Residents in the City’s ETJ sue the City of College Station and
its officials, challenging the City’s ETJ authority under state
law.

In this dispute, the Plaintiffs are two individuals who own large
residential lots outside the boundaries of the City but within the City’s ETd.
The Defendants are the City and its mayor and city manager, in their
respective official capacities. The Plaintiffs seek declaratory and injunctive
relief against the City under the theory that the statutes authorizing cities to
exercise certain regulatory authority in their ETJ, and any ordinances
exercising that authority, are unconstitutional under Article I, Section 2 of
the Texas Constitution. See Original Petition at 49 27-40.

C. The Plaintiffs assert hypothetical facts about future
enforcement of the regulations by the City.

In the Original Petition, the Plaintiffs allege that the City is exercising
its authority under state law to restrict or prohibit them from: a) firing air
rifles or practicing archery on their lots in the City’s ETJ; b) making changes
to their driveways; and c¢) putting up signs on their lots expressing their
disagreement with the City’s policy of regulating activities in its ETJ. See
Original Petition at 49 3-6, 9-10, 24-25; Affidavit of Shana Elliott at 9 6-14
(attached as Exhibit A); Affidavit of Lawrence Kalke at 99 6-14 (attached as

Exhibit B).



The Plaintiffs do not allege that the City has taken, or threatened to
take, any enforcement action against them under any of the regulations they
challenge. In fact, the City does not enforce any of the challenged regulations
against residential lots located in its ETJ. See Affidavit of Bryan Woods at
19 5-9 (attached as Exhibit C).

I1.
THE PLAINTIFFS CANNOT MEET THEIR BURDEN TO ESTABLISH
THE COURT’S JURISDICTION OVER THEIR CLAIMS

A. The Plaintiffs have the burden of establishing this Court’s
jurisdiction.

Generally, “before a court may address the merits of any case, the court
must have jurisdiction over . . . the subject matter, jurisdiction to enter the
particular judgment, and capacity to act as a court.” See Austin Indep. Sch.
Dist. v. Sierra Club, 495 S'W.2d 878, 881 (Tex. 1973). If the district court
lacks jurisdiction, then its decision would not bind the parties. Id. “And, a
decision that does not bind the parties is, by definition, an advisory opinion
prohibited by Texas law.” Id.

The Plaintiffs have the burden to establish the subject matter
jurisdiction of the Court. Tex. Assn of Bus. v. Tex. Air Control Bd., 852
S.W.2d 440, 443 (Tex. 1993); City of Robinson v. Leuschner, 636 S.W.3d 48, 53
(Tex. App.—Waco 2021, pet. filed). That includes the burden to plead

sufficient facts to demonstrate jurisdiction and, if the defendants provide



evidence contesting those jurisdictional facts, to present sufficient evidence to
at least raise a fact issue as to the existence of the essential elements of
jurisdiction. Alamo Heights Indep. Sch. Dist. v. Clark, 544 S.W.3d 755, 770—

71 (Tex. 2018).

A jurisdictional plea may challenge the pleadings, the existence
of jurisdictional facts, or both. When a jurisdictional plea
challenges the pleadings, we determine if the plaintiff has alleged
facts affirmatively demonstrating subject-matter jurisdiction. If,
however, the plea challenges the existence of jurisdictional facts,
we must move beyond the pleadings and consider evidence when
necessary to resolve the jurisdictional issues, even if the evidence
implicates both subject-matter jurisdiction and the merits of a
claim.

1d.

The determination of whether a claimant has established the court’s
jurisdiction is a question of law. Tex. Dep’t of Parks & Wildlife v. Miranda,
133 S.W.3d 217, 226 (Tex. 2004). “If the pleadings affirmatively negate the
existence of jurisdiction, then a plea to the jurisdiction may be granted
without allowing the plaintiffs an opportunity to amend.” Id. at 227.

B. The Plaintiffs’ claims are not ripe, and the Plaintiffs lack
standing to assert them.

1. The Plaintiffs are required to establish ripeness and
standing for the Court to have jurisdiction.

“Subject matter jurisdiction requires that the party bringing the suit
have standing, that there be a live controversy between the parties, and that

the case be justiciable.” The State Bar of Tex. v. Gomez, 891 S.W.2d 243, 245



(Tex. 1994). Thus, ripeness and standing are essential elements of subject
matter jurisdiction. Patierson v. Planned Parenthood of Houston & Se. Tex.,
Inc., 971 S.W.2d 439, 442 (Tex. 1998). Indeed, “ripeness and standing are
related doctrines of justiciability, as ‘each 1s a threshold question that
implicates subject matter jurisdiction and each emphasizes the necessity of a
concrete injury for a justiciable claim to be presented.” Mitz v. Tex. State Bd.
of Veterinary Med. Examiners, 278 S.W.3d 17, 25 (Tex. App.—Austin 2008,
pet. dism’d).

2. The Declaratory Judgments Act does not eliminate the
requirement for ripeness and standing.

The Texas Declaratory Judgments Act (*DJA”) does not create
jurisdiction or dispense with the requirements of ripeness and standing. Sw.
Elec. Power Co. v. Lynch, 595 S.W.3d 678, 685 (Tex. 2020); City of El Paso v.
Heinrich, 284 S.W.3d 366, 370 (Tex. 2009). The DJA “is merely a procedural
device for deciding cases already within a court’s jurisdiction.” Tex. Dep’t of
Transp. v. Sefzik, 355 S.W.3d 618, 622 (Tex. 2011) (emphasis added).

“We have acknowledged that UDJA suits are often brought with an eye
to future harm.” Lynch, 595 S.W.3d at 685. A party asserting a claim under
the DJA must still establish the existence of a ripe judiciable controversy and
standing. Id. at 683-85. “To be sure, the often future-looking nature of [DJA]

suits does not remove the requirement that the court must have subject



matter jurisdiction over the suit—that i1s, that the parties must have
standing, and a ripe, justiciable controversy must exist.” Id. at 685.

3. The Plaintiffs have not pled sufficient facts to establish
that an injury has occurred.

To establish both ripeness and standing a claimant must have a
concrete injury. Patterson, 971 S.W.2d at 442. “Ripeness, like standing, 1s a
threshold issue that implicates subject matter jursdiction ..., and like
standing, emphasizes the need for a concrete injury for a justiciable claim to
be presented.” Id. (citations omitted).

A claim 1s not ripe where 1t “involves uncertain or contingent future
events that may not occur as anticipated or may not occur at all.” Patel v.
Tex. Dep’t of Licensing & Regulation, 469 S.W.3d 69, 78 (Tex. 2015).

In determining whether a case 1s ripe, the focus is on whether

“the facts are sufficiently developed ‘so that an injury has

occurred or is likely to occur, rather than being contingent or

remote.” If the plaintiffs claimed injury is based on

“hypothetical facts, or upon events that have not yet come to

pass,” then the case is not ripe, and the court lacks subject matter

jurisdiction.
Lynch, 595 S.W.3d at 683.
The Plaintiffs have not pled any facts to show that a concrete injury

has occurred or is likely to occur. They allege only that the challenged

regulations exist and that they believe that the regulations apply to



hypothetical activities that they wish to engage in, in the future, on their
residential lots in the City’s ETd.

They do not allege that the City agrees with them or that the City is
presently enforcing, has enforced, or has threatened to enforce those
regulations against them or their properties. In fact, as explained below, the
City does not enforce any City ordinances or regulations in its ETdJ that
would prohibit the types of activities the Plaintiffs allege that they desire to
undertake. See Exhibit C, Affidavit of Bryan Woods at 19 4-9. Because the
Plaintiffs have failed to allege facts sufficient to establish ripeness and
standing, the Court lacks subject matter jurisdiction over the Plaintiffs’
claims.

4. The Plaintiffs cannot establish ripeness and standing if
allowed to replead.

The Plaintiffs should only be afforded an opportunity to amend their
pleadings if the pleadings demonstrate curable defects. Miranda, 133 S.W.3d
at 227. “As 1s the case with special exceptions, a pleader must be given an
opportunity to amend 1n response to a plea to the jurisdiction only if it is
possible to cure the pleading defect.” Tex. A & M Univ. Sys. v. Koseoglu, 233
S.W.3d 835, 840 (Tex. 2007).

In this case, the evidence demonstrates that the Plaintiffs cannot meet

their burden to establish ripeness and standing even if the Court allowed



them to replead. Bryan Woods, the City Manager, confirms that the City
does not enforce the challenged regulations against residential properties in
its ETJ. See Exhibit C, Affidavit of Bryan Woods at §9 4-9.

C. The Plaintiffs’ claims are barred by the political question
doctrine.

The Plaintiffs challenge certain City regulations based on the Plaintiffs’
contention that the City’s hypothetical enforcement of regulations in its ETdJ
is a violation of the republican form of government provision contained in
Article I, Section 2 of the Texas Constitution which provides as follows:

All political power is inherent in the people, and all free
governments are founded on their authority, and instituted for
their benefit. The faith of the people of Texas stands pledged to
the preservation of a republican form of government, and, subject
to this limitation only, they have at all times the inalienable right
to alter, reform or abolish their government in such manner as
they may think expedient.

Tex. Const. art. I, § 2 (emphasis added).
The federal constitution contains a similar provision that reads as

follows. “The United States shall guarantee to every State in this Union a

Republican Form of Government, and shall protect each of them against
Invasion; and on Application of the Legislature, or of the Executive (when the
Legislature cannot be convened) against domestic Violence.” U.S. Const. art.

IV, § 4 (emphasis added).



According to the Plaintiffs’ pleadings, a city violates Article I, Section 2
of the Texas Constitution if an individual who resides in a city's ETd 1s
“subject to the municipality’s regulatory authority but is denied the ability to
vote to remove the holder of legislative power from office.” See Original
Petition at g 29.

However, the Texas Legislature decided to create municipal ETdJ and to
authorize Texas cities to regulate certain activities outside their corporate
boundaries. See Tex. Loc. Gov’t Code chs. 42, 212, 216, 217. Whether Texas
municipalities should be afforded the authority to regulate activities outside
their corporate boundaries is a question for the Texas Legislature, not the
courts. And, whether that authority afforded to municipalities is inconsistent

with a republican form of government, 1s a non-justiciable political question.

1. The political question doctrine requires that courts
abstain from matters committed to the other branches of
government.

In Texas, subject matter jurisdiction requires that the case be
justiciable, and political questions are nonjusticiable issues. Am. K-9
Detection Services, LLC v. Freeman, 556 S.W.3d 246, 253-54 (Tex. 2018).
Under the political question doctrine, the courts abstain from answering
questions that are committed to the other two branches of government.
Baker v. Carr, 369 U.S. 186, 209 (1962); Am. K-9 Detection Services, LLC, 556

S.W.3d at 249. “To protect the separation of powers essential to the structure
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and function of American governments, the political question doctrine
teaches that the Judicial Branch will abstain from matters committed by
constitution and law to the Executive and Legislative Branches.” Am. K-9
Detection Services, LLC, 556 S.W.3d at 249.

2. Claims under the republic form of government provisions
in the federal and state constitutions present non-
justiciable political questions.

“The application of the [political question] doctrine depends ... on
whether an i1ssue 1s committed to another branch of government and
therefore outside the judiciary's authority to address.” Id. at 253. In making
that determination, a court considers whether there is “a textually
demonstrable constitutional commitment of the issue to a coordinate political
department; or a lack of judicially discoverable and manageable standards for
resolving it.” Id. “[T]he lack of judicially manageable standards may
strengthen the conclusion that there i1s a textually demonstrable commitment
to a coordinate branch.” Id.

In most cases, the U.S. Supreme Court has held that claims under the
federal guarantee clause are non-justiciable political questions. New York v.
United States, 505 U.S. 144, 184 (1992); State of Tex. v. United States, 106
F.3d 661, 66667 (5th Cir. 1997). Although the Texas Supreme Court has not

expressly held that a claim under the Texas Constitution’s republican form of

government provision presents a non-justiciable political question, it has
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acknowledged that a claim under the federal constitution’s guarantee of a

b

republican form of government “was not for the courts to decide.” Bonner v.
Belsterling, 138 S.W. 571, 574-75 (Tex. 1911).

In Bonner, the court was faced with a challenge to a provision in the
charter of the City of Dallas that provided for recall elections. Id. The
claimant, who had been recalled from his position on the City’s board of
education, argued that the recall provision violated the guarantee of a
republican form of government in the U.S. Constitution. Id. at 574. In
rejecting his claims, the court concluded that “[t]he policy of reserving to the
people such power as the recall, the initiative, and the referendum is a
question for the people themselves in framing the government, or for the
Legislature in the creation of municipal governments.” Id.

The Texas Legislature has made the legislative judgment that creating
municipal ETJ and authorizing Texas municipalities to regulate certain
activities outside their corporate boundaries i1s necessary to “promote and
protect the general health, safety, and welfare of persons residing in and
adjacent to the municipalities.” Tex. Loc. Gov't Code § 42.001; see also Tex.
Loc. Gov’t Code chs. 212, 216, 217. The authority to enact such legislation is
committed to the Legislature under the Texas Constitution, and any claim

that the legislation conferring the authority on local municipalities to

regulate in their ETJ is inconsistent with a republican form of government is
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a non-justiciable political question. Furthermore, the specific declaration
requested by the Plaintiffs that the City’s alleged application of its code of
ordinances to the Plaintiffs’ properties violates Article 1, Section 2 of the
Texas Constitution would be inconsistent with the Legislature’s clear
determination that the City has the authority to regulate in its ETdJ. For
these reasons, in addition to the lack of ripeness and standing, the claims in

this case should be dismissed for lack of subject matter jurisdiction.

II1.
CONCLUSION AND REQUEST FOR RELIEF

The Plaintiffs have failed to plead facts sufficient to establish subject
matter jurisdiction, and the undisputed jurisdictional facts demonstrate that
they cannot meet their burden if they are given an opportunity to replead.
More specifically, the Plaintiffs cannot establish ripeness and standing and
their claims present a non-justiciable political question. For all these
reasons, the Court lacks jurisdiction and must dismiss the Plaintiffs’ claims
with prejudice. Therefore, the City Defendants respectfully request that the
Court enter an order dismissing the Plaintiffs’ claims and this lawsuit, with

prejudice, for lack of subject matter jurisdiction.
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Respectfully submitted,

/s/ John J. Hightower
John J. Hightower

State Bar No. 09614200
jhightower@olsonllp.com
Allison S. Killian

State Bar No. 24099785
akillian@olsonllp.com
OLSON & OLSON, L.L.P.
2727 Allen Parkway, Suite 600
Houston, Texas 77019
Telephone: (713) 5633-3800
Facsimile: (713) 533-3888

Adam C. Falco, Deputy City Attorney
State Bar No. 24055464
afalco@cstx.gov

College Station City Attorney’s Office
P.O. Box 9960

1101 Texas Ave.

College Station, Texas 77842
Telephone: (979) 764-3507
Facsimile: (979) 764-3481

COUNSEL FOR CITY DEFENDANTS
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CERTIFICATE OF SERVICE

I hereby certify that on August 9, 2022, a true and correct copy of the
foregoing was sent as indicated to all counsel of record in accordance with Tex.

R. Civ. P. 21 and 21a, as follows:

Chance Weldon Via electronic service
Robert Henneke

Christian Townsend

TEXAS PUBLIC POLICY FOUNDATION
901 Congress Avenue

Austin, Texas 78701
cweldon@texaspolicy.com
rhenneke@texaspolicy.com
ctownsend@texaspolicy.com

/s/ John J. Hightower
John J. Hightower
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AFFIDAVIT OF BRYAN WOODS

STATE OF TEXAS §
COUNTY OF BRAZOS §

On this date, Bryan Woods personally appeared before me, the
undersigned Notary Public, and after being duly sworn stated the following
under oath:

1. My name is Bryan Woods and I am over 18 years of age and fully
competent to make this affidavit. I have personal knowledge of the facts stated
herein and they are true and correct.

2. I am the City Manager of the City of College Station, Texas, and
have held that position since November 2018. Prior to being appointed as City
Manager of the City of College Station, I served in various positions with the
City of New Braunfels, Texas, including Assistant City Manager. I have a
Bachelor of Science degree in construction engineering technology from the
University of Southern Mississippi and a Master of Public Affairs degree from
the University of Missouri-Columbia. I also serve as an officer in the United
States Navy Reserve.



3. Under the College Station City Charter, I am chief executive
officer and the head of the administrative branch of the city government and
am responsible to the City Council for the proper administration of all affairs
of the City. My responsibilities include overseeing and supervising City staff
in the enforcement of the City’s ordinances and regulations.

4. I have reviewed the pleadings and affidavits filed by Shana Elliott
and Lawrence Kalke as plaintiffs in the above referenced lawsuit. After
receiving the lawsuit papers, I directed members of my staff to review the
City’s records to determine whether anyone with the City has every enforced
or threatened to enforce any City ordinance or regulation against Ms. Elliott
or Mr. Kalke for any activities that they might have taken, or that they might
desire to take, on the residential lots they own in the City’s ETJ. No such
records could be located.

5. According to their affidavits, Ms. Elliott and Mr. Kalke are
concerned about the City’s possible enforcement of three different sets of
regulations. My staff and I have reviewed their pleadings and affidavits
regarding the three types of activities they desire to undertake on their lots. I
have confirmed that the City does not enforce any City ordinances or
regulations in its ETJ that would prohibit those activities on their lots or that
would require a permit from the City.

6. First, both Mr. Kalke and Ms. Elliott testify that they and their
families would like to practice archery on their lots and they believe that to be
prohibited by the City’s ordinances. Ms. Elliott alleges in addition that she
and her family would like to shoot air guns on their property and that it is
prohibited by the City. In fact, the City does not enforce any City ordinances
or regulations in its ETJ that would prohibit or regulate archery or shooting
an air gun outside the City’s boundaries.

7. Next, Mr. Kalke testifies that he desires to construct a mother-in-
law suite on his lot which would require an extension of his existing driveway.
He testifies further that he cannot build the driveway extension without
getting a permit from the City and that the City would fine him if he did not
get a permit. Similarly, Ms. Elliott testifies that she would like to make
improvements to her existing crushed gravel driveway, including possibly
paving it. She, like Mr. Kalke, states her belief that the City would require
her to get a permit to do that and would prosecute her if she went forward
without a permit. Mr. Kalke’s and Ms. Elliott’s fears are unfounded. I have
confirmed that the City does not enforce any City ordinances or regulations in

2



its ETJ that would require a permit for, or otherwise regulate, the driveway
alterations they describe in their affidavits.

8. Finally, both Mr. Kalke and Ms. Elliott testify that they have a
desire to place signs on their lots expressing their disapproval of the City of
College Station having any regulatory authority in its ETJ. They testify
further that to do so would be a violation of the City’s ordinances and would
put them at risk of prosecution and a fine. Again, their fears are unfounded.
I have confirmed that the City does not enforce any City ordinances or
regulations in its ETdJ that would prohibit them from putting up the signs they
desire to place on their lots.

9. To my knowledge, neither Ms. Elliott nor Mr. Kalke has ever
contacted my office or any other City office with questions about whether the
City enforces any of the challenged regulations in its ETJ. Had they made
such inquiry, they would have learned that the City does not enforce the
challenged ordinances and regulations on residential lots in its ETd.
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Further affiant sayeth not.

SWORN TO AND SUBSCRIBED before me by Bryan Woods on the 8 day
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Notary Public, State of Texas
Notary's printed name: (elia. Hermandez

Wi, CELIA HERNANDEZ
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ARTICLE |
INCORPORATION: FORM OF GOVERNMENT: TERRITORY

Incorporation

Section 1. The inhabitants of the City of College Station, within the corporate limits as now
established or as hereafter established in the manner provided by this charter, shall continue to be
a municipal body politic and corporate in perpetuity, under the name of the “City of College
Station”.

Form of Government

Section 2. The municipal government provided by this charter shall be known as the “council-
manager government”. Pursuant to its provisions and subject only to the limitations imposed by
the state constitution and by this charter, all powers of the City shall be vested in an elective
council, hereinafter referred to as the “City Council”, which shall enact local legislation, adopt
budgets, determine policies, and employ the city manager, who shall execute the laws and
administer the government of the City. All powers of the City shall be exercised in the manner
prescribed by this charter, or, if the manner be not prescribed, then in such manner as may be
prescribed by ordinance.

Boundaries

Section 3. The bounds and limits of the City of College Station are hereby established and
described as shown by the articles of incorporation, the several annexation ordinances and the
official zoning map of said city.

Creation of Precinct Boundaries
Section 4. The City Council shall divide the City of College Station into precincts for voting
purposes only, and when practicable they shall conform to the county voting precincts.

ARTICLE Il
CORPORATE AND GENERAL POWERS

Powers of the City

Section 5. The City shall have all the powers granted to Home Rule Cities by the Constitution and
laws of this State, as fully and completely as though they were specifically enumerated in this
Charter, together with all the implied powers necessary to carry into execution such granted
powers, and the powers are hereby adopted that are conferred upon cities by Article X1, Section 5,
of the Constitution of the State of Texas (Home Rule Amendment). Among other powers, the City
shall have the power to contract and be contracted with; to acquire property in fee simple within
or without its corporate limits for any municipal purpose, or any lesser interest or estates, by
purchase, gift, devise, lease, or condemnation, and may sell, lease, mortgage, hold, manage and
control such property as its interests may require, except as prohibited by the Constitution or
restricted by this Charter. The City may use a corporate seal; may cooperate with the government
of the State of Texas or any agency thereof, or any political subdivision of the State of Texas, or
with the United States or any agency thereof, to accomplish any lawful purpose for the

City Charter as amended Nov 2, 2021 Page 1



and retirement system for any or all groups of officers and employees on such basis as it may
determine consistent with or authorized by state laws. Such system may be in cooperation with or
participation in any district or statewide pension or retirement system which has been or which
may be hereafter authorized or established by the legislature of the State of Texas.

ARTICLE IV

THE CITY MANAGER
Quialifications
Section 40. The City Manager shall be chosen by the City Council solely on the basis of the
prospective City Manager’s executive and administrative qualifications with special reference to
the applicant’s actual experience, knowledge, and accepted practice in respect to the duties of the
office as hereinafter set forth. During their tenure as City Manager, the City Manager must reside
either within the City or within the City’s extraterritorial jurisdiction.

Powers and Duties
Section 41. The City Manager shall be the chief executive officer and the head of the
administrative branch of the city government and shall be responsible to the City Council for the
proper administration of all affairs of the City. To that end the City Manager shall have power and
shall be required to:

1) Appoint and, when necessary for the good of the service, remove all officers and employees
of the City except as otherwise provided by this Charter and except as the City Manager
may authorize the head of a department to appoint and remove subordinates in such
department.

@) Prepare the budget annually and submit it to the City Council and be responsible for its
administration after adoption.

(3) Prepare and submit to the City Council at the end of the fiscal year a complete report on
the finances and administrative activities of the City for the preceding year.

()] Keep the City Council advised of the financial condition and future needs of the City and
make such recommendations as may seem to him desirable and proper.

(5) Perform such other duties as may be prescribed by this charter or required by the City
Council.

Absence of City Manager

Section 42. To perform the City Manager’s duties during a temporary leave of absence or
disability, the Mayor may designate by letter filed with the City Secretary a qualified
administrative officer of the City to serve for the City Manager. Concerning out of town business,
illness, or vacation the City Manager may be delegated authority to designate an individual to serve
in the absence of the City Manager.

Director of Departments

City Charter as amended Nov 2, 2021 Page 11



Section 43. At the head of each administrative department there shall be a director who shall be
an officer of the City and shall have supervision and control of the department subject to the City
Manager.

Two or more departments may be headed by the same individual; the City Manager may head one
or more departments, and directors of departments may also serve as chiefs of divisions.

Departmental Divisions
Section 44. The work of each administrative department may be distributed among the divisions
thereof subject to approval of the City Manager.

ARTICLE V
THE BUDGET

Fiscal Year
Section 45. The fiscal year of the City of College Station shall be determined by ordinance of the
Council. Such fiscal year shall also constitute the budget and accounting year.

Preparation and Submission of Budget

Section 46. The City Manager, between thirty (30) and ninety (90) days prior to the beginning of
each fiscal year, shall submit to the City Council a proposed budget which shall provide a complete
financial plan for the fiscal year.

Proposed Expenditures Compared With Other Years

Section 47. The City Manager shall, in the preparation of the budget, place in parallel columns
opposite the various items of expenditures the actual amount of such items of expenditures for the
last completed fiscal year, the estimated for the current fiscal year, and the proposed amount for
the ensuing fiscal year.

Budget a Public Record

Section 48. The budget and all supporting schedules shall be filed with the City Secretary when
submitted to the City Council and shall be a public record for inspection by anyone. The City
Manager shall cause copies to be made for distribution to all interested persons.

Notice of Public Hearing on Budget

Section 49. At the meeting at which the budget is submitted, the City Council shall fix the time
and place of a public hearing on the budget and shall cause to be published a notice of the hearing
setting forth the time and place thereof at least five (5) days before the date of the hearing.

Public Hearing on Budget

Section 50. At the time and place set for a public hearing on the budget, or at any time and place
to which such public hearing shall from time to time be adjourned, the City Council shall hold a
public hearing on the budget submitted, and all interested persons shall be given an opportunity to
be heard for or against any item or the amount of any item therein contained.

Proceedings on Budget After Public Hearing Amending or Supplementing Budget

City Charter as amended Nov 2, 2021 Page 12



4.B of the Code of Ordinances, are permitted as a part of the Special Event License and shall be limited to the
property holding the event.

2. The Special Event Signage is allowed up to fourteen (14) days prior to the event and must be removed within twenty-
four (24) hours of the end of the event.

Y. Vehicle Signs.

1. Signs that are displayed on motor vehicles that are being operated or stored in the normal course of a business, such
as signs indicating the name or the type of business, excluding all banners, that are located on moving vans, delivery
trucks, trailers or other commercial vehicles are permitted; but only if the primary purpose of such vehicles is not for
the display of the signs thereon, and only if such vehicles are parked or stored in areas appropriate to their use as
commercial or delivery vehicles, such as service areas or locations close to the business building away from public
traffic areas.

2. Signs or advertisements permanently attached to non-commercial vehicles, excluding all banners, are permitted.

Z. Signs for Conditional Uses.

1. Signs for Conditional Uses shall comply with the regulations for the zoning district in which the Conditional Use is
permitted.

2. Signs for Conditional Uses in residential or rural zoning districts shall comply with Section 7.5.F, Sign Standards, "Low

Profile Signs."
AA. Signs for Permitted Non-residential Uses in Residential or Rural Districts.

1. Signs for permitted non-residential uses in residential or rural zoning districts shall comply with Section 7.5.F, Sign
Standards, "Low Profile Signs."

2. Signs for Places of Worship with frontage on a street classified as Freeway/Expressway on the Thoroughfare Plan are
allowed one (1) "Freestanding Sign" in accordance with Section 7.5.N, "Freestanding Commercial Signs" or "Low
Profile Signs" in accordance with Section 7.5.F, Sign Standards, "Low Profile Signs." The "Freestanding Sign" must be
adjacent to and orient to the Freeway/Expressway.

3. Signs for Places of Worship and Government Facilities in residential or rural zoning districts may utilize signage in

accordance with Section 7.5.1, Sign Standards, "Attached Signs" and Section 7.5, "Commercial Banners."
BB. Abandoned, Damaged, or Unsafe Signs.

1. The provisions of this Section shall apply when in conflict with the provisions of the Building Code; but where the
provisions of both ordinances are consistent, the enforcement of either shall be permissible and remedies or
penalties cumulative.

2. Nonconforming signs that have become deteriorated or damaged to an extent that the cost of the reconstruction or
restoration of such signs is in excess of fifty (50) percent of its replacement value exclusive of foundations, will be
required to be removed or brought into full compliance with the current sign regulations.

3. All abandoned signs and their supports shall be removed within sixty (60) days from the date of abandonment. All
damaged signs shall be repaired or removed within sixty (60) days. The Administrator shall have authority to grant a
thirty-day time extension where he determines there is a reasonable necessity for same.

4. Discontinuance of use or removal of any nonconforming sign or any sign in connection with a nonconforming use

shall create a presumption of intent to abandon said sign. A nonconforming sign that is damaged and not repaired

within sixty (60) days shall be presumed to be abandoned. EXHIBIT
5. When a building is demolished, the associated signs and sign structures shall also be removed. Woods§9/7/2022

CC. Signs in the Extraterritorial Jurisdiction. ﬂ Huseby.com

All off-premise and portable signs shall be prohibited within the Extraterritorial Jurisdiction of the City of College Station.



ARTICLE II. - STREET, SIDEWALK, RIGHT-OF-WAY AND DRIVEWAY CONSTRUCTION AND REPAIR

EXHIBIT
5

WoodsB 9/7/2022
Sec. 34-29. - Definitions. 144 Huseby.com

The following words, terms and phrases, when used in this article, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different

meaning:

Bikeway means a trail, path, part of a highway shoulder, or any other means specifically
marked and assigned for bicycle use. Bikeway facilities are further classified as bike paths,

lanes, and routes.

Corner means the point of intersection of the lines of two street curbs extended into the

street intersection.

Cul-de-sac means a street having only one outlet to another street and terminating on the

other end in a vehicular turnaround.

Curb return means that portion of a curb which is constructed on a curve, to connect
normal street curbs at a street intersection, or at driveway approaches connecting the street

curb to the driveway approach.
Driveway means a place on private property for vehicular traffic.

Driveway approach means an area or facility between the street and private property
intended to provide access for vehicles from the street to private property. A driveway
approach must provide access to something definite on private property, such as a parking
area, a driveway, or a door at least eight feet in width, intended and used for entrance of

vehicles.

Extraterritorial jurisdiction (within the terms of the Texas Local Government Code) means
the unincorporated area, not a part of any other City, which is contiguous to the corporate
limits of the City, the outer boundaries of which are measured from the extremities of the
corporate limits of the City, outward for such distances as may be stipulated in the Texas Local
Government Code, in which area, the City may enjoin the violations of this street regulations

article.



Major streets means and includes major and minor arterial and major collector streets.
Minor streets means and include residential, minor, collector, and rural streets.
Parking means parallel parking (parallel to traffic lanes).

Principal streets includes all major streets and minor collector streets as designated on the

thoroughfare and transportation improvement plan.

Right-of-way (in this case) refers to rights-of-way for streets and alleys, which includes

pavement, sidewalks, bikeways, utilities, and other public use.
Shallis always mandatory.
Sidewalk means a paved way for pedestrian traffic.

Street means a way for vehicular traffic or parking, whether designated as a highway,

arterial street, collector street, or local street.

Street, collector, means a street that collects traffic from local streets and connects with

minor and major arterials. This includes minor and major collectors.
Street, local, means a street that provides vehicular access to abutting property.

Street, major arterial, means a street that collects traffic from the collector and minor

arterial system and connects with the freeway system.

Street, minor arterial, means a street that collects traffic from the collector system and

connects with the major arterial system.

Street width means the distance as measured from back of curb to the back of curb. In the
case where there is no curb, the term "street width" shall mean the distance between the

edges of pavement.

Thoroughfare plan means a plan adopted with the comprehensive plan establishing the
location, classification, and contexts for certain principal traffic ways within the corporate

limits of the City; and within the extraterritorial jurisdiction of the City.

(Code 2011 (Repub.), 8 3-3(B); altered in 2017 recodification)

Sec. 34-30. - Penalty for violation.



Any person who violates or fails to comply with the requirements of this section shall be
punished as provided in_Section 1-7. Nothing herein contained shall prevent the City from

taking such other lawful action as may be necessary to prevent or remedy any violation.

(Code 2011 (Repub.), 8 3-3(H)(2))

Sec. 34-31. - Scope and purpose.

(@) This article shall govern all streets, sidewalks, and driveways within the corporate
limits of the City, including both the subdivided and unsubdivided portion of the
City, and within the extraterritorial jurisdiction of the City as established by the

Texas Local Government Code.

(b) The regulation of streets and the associated utilities affects the welfare of the entire
community in many important aspects. These regulations are deemed to be the
minimum requirements as adopted by the City Council for the protection of the

public health, safety, and welfare.

(Code 2011 (Repub.), & 3-3(A))

State Law reference— Extraterritorial jurisdiction, Texas Local Government Code § 42.021.

Sec. 34-32. - Administration and enforcement.

(@) The City Engineer is designated as the administrative official of the City, to

administer the provisions of this article.

(b) If the City Engineer shall find or if any person files with the City Engineer a
complaint in writing alleging that any of the provisions of this article are being
violated, the City Engineer shall immediately investigate and, when necessary, give
written notice to the person responsible to cease such violations, forthwith.

(c) Notice may be delivered in person or by certified mail to the violator or to any

person in charge of the property where the violation is occurring.

(Code 2011 (Repub.), 8 3-3(H)(1))

Sec. 34-33. - Unusual conditions.


https://library.municode.com/

The City Engineer is hereby authorized to grant, in writing, variances from the strict
application of the principles of this article; provided that the City Engineer first determines that

the following conditions are present:

(1) The exception or variance desired arises from peculiar conditions not ordinarily
existing in similar districts in the City, or due to the nature of the business or

operation on the abutting property.

(2) That the exception or variance desired is not against the public interest,

particularly safety, convenience, and general welfare.

(3) That the granting of the permit for the exception or variance will not adversely

affect the rights of adjacent property owners or tenants.

(4) That the strict application of the terms of this article will not cause unnecessary

hardship on the property owner or tenant.

(Code 2011 (Repub.), § 3-3(GQ))

Sec. 34-34. - Streets.

(@) Paving and repaving of existing streets.

(1) Inthe established and platted parts of the City, priority in minor street
construction will be determined and established from time to time by the City

Council, based upon recommendations by the City staff.

(2) Where the owners of more than 50 percent of the abutting lots along any
existing minor street or way shall request paving or repaving of same by
petition presented to the City Council showing the signatures of each of the
record owners of such lots, the City staff shall review the proposed project and
present its conclusions concerning same to the City Council within 45 days. The
Council shall give priority to such projects where feasible, consistent with the
needs of the public for safe and adequate streets and public ways and the

financial circumstances pertinent to the project.

(3) Paving or repaving of existing streets shall be in accordance with plans and

specifications reviewed and approved by the City Engineer or designee.

(4) The City Council may require the execution of a mechanic's and materialmen's



lien contract, approved by the City Attorney, from the owners of at least 90
percent of the abutting lot owners to cover the estimated portions of the
construction cost for each such lot, prior to the approval of any proposed
paving or repaving.

(b) Planting on street right-of-way.

(1) Unpaved areas. There will be no restrictions on planting and care of grass on

unpaved areas, and no permit shall be required.

(2) Obstructions. It shall be unlawful to plant flowers, shrubs, or trees to obstruct
the view of or access to fire hydrants, mail boxes, traffic control devices, police

or fire call boxes.

(3) Permit requirements. Other plantings will be permitted only if an application,
together with a plan of planting, has been filed with the City Engineer and the

City Engineer in turn has issued a permit for such planting.

(Code 2011 (Repub.), & 3-3(Q))

Sec. 34-35. - Priority in sidewalk construction.

In the established and platted part of the City, priority in sidewalk construction will be
established by the City Council, based on recommendations of the City Manager and City
Engineer. Lengths shall be one block or more. First consideration will be given to major
streets, second consideration to minor streets; however, no consideration will be given until
petitioned by property owners representing a percentage of the front footage of the property
as established by policy of the City Council, and funds are available. The Council may, however,

at its discretion, when a situation warrants, arrange for construction without a signed petition.

(Code 2011 (Repub.), § 3-3(D))

Sec. 34-36. - Driveways.

(@) Interference. No driveway approach shall interfere with municipal facilities such as
street light or traffic signal poles, signs, fire hydrants, cross walks, bus loading
zones, utility poles, fire alarm supports, drainage structures, or other necessary

street structures. The City Engineer is authorized to order and effect the removal or



reconstruction of any driveway approach which is constructed in conflict with street
structures. The cost of reconstructing or relocating such driveway approaches shall

be at the expense of the abutting property owner.
(b) Permits.

(1) Any plans submitted for building approval which include or involve driveway
approaches shall be referred to the City Engineer or designee for approval

before a building permit is issued.

(2) A written driveway permit for a new development shall not be issued or
required. Approval of driveway location and design for new properties and
other developments on a building plan or site plan shall be considered the

permit for driveway installation.

(3) Any property owner desiring a new driveway approach or an improvement to an
existing driveway at an existing residential or other property shall make
application for a driveway permit, in writing, and designating the contractor who
will do the work, to the City Engineer or the building supervisor, accompanied
by a sketch or drawing showing clearly the driveway, parking area, or doorway
to be connected and the location of the nearest existing driveways on the same
and opposite sides of the roadway. The City Engineer will prescribe the
construction procedure to be followed. (See the Building Code for contractor's

bond and permit requirement, for work on public property.)

(4) A permit or building/site plan approval as per the procedure of either
Subsection (b)(2) or (3) of this section shall be required for the location of all
driveways which provide for access to property. Driveway permits will also be
required for any significant structure change, land use change, or property

boundary change.

(5) The driveway permit fee is established in_Section 2-117, which shall be of an

amount to cover the cost of licensing and maintaining records.

(6) All permits granted for the use of public property under the terms of this

section shall be revocable at the will of the City Council.

(Code 2011 (Repub.), & 3-3(E); altered in 2017 recodification)

Secs. 34-37—34-60. - Reserved.
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, EXHIBIT
Sec. 26-2. - Discharge of firearms. 6

WoodsB 9/7/2022
| Huseb
Y.com

Definitions. The following words, terms and phrases, when used in this section, shall have
the meanings ascribed to them in this subsection, except where the context clearly
indicates a different meaning:

Effective consent means the consent of a person authorized to act, or whom the shooter
reasonably believed was so authorized.

Firearm means specifically, but not exclusively, any shotgun, pistol, rifle, air rifle, air
pistol, BB gun, bow and arrow, or any other mechanism that discharges or ejects any
bullet, buckshot, or any other projectile of any size by force of combustion, mechanism, or
air. The term "firearm" does not include pitching machines or similar devices that are
designed and used only as a substitute for a human action.

One ownership means an undivided parcel or tract of land that may be owned by a person,
corporation, or other entity, or by a combination thereof, or by a tenant in common.

(b)

Unlawful to shoot firearms within City. It shall be unlawful to willfully or intentionally or
otherwise shoot a firearm within the limits of the City, except as provided hereafter.
Pursuant to Texas Local Government Code § 229.001, this subsection does not prohibit
the discharge of firearms or air guns at a sport shooting range. A person asserting an
exception to prosecution under this section shall be required to prove the same as a
defense under the provisions of the Texas Penal Code, as amended, and the Texas Code of
Criminal Procedures, as amended.

(c)

Excepted from this provision. The following are excepted from the provisions of this
section:

(1

Shooting a shotgun, air rifle, air pistol, BB gun, or bow and arrow upon a tract of land of
ten acres or more under one ownership, with the effective consent of the owner and any
tenant residing thereon, and not within 300 feet of any residence or occupied building,
provided that the firearm is not discharged in such a manner that it would reasonably be
expected to cause any projectile to cross the boundary of the tract onto other premises.
Under this subsection, the term "shotgun" shall mean a ten-gauge or smaller shotgun with
shot no larger than size seven.



(2)

Shooting a center fire or rim fire rifle or pistol of any caliber upon a tract of land of 50
acres or more under one ownership, with the effective consent of the owner and any tenant
residing thereon, and not within 300 feet of any residence or occupied building, provided
that the firearm is not discharged in such a manner that it would reasonably be expected to
cause any projectile to cross the boundary of the tract onto other premises.

3)

Shooting any firearm in lawful defense of self, a third person, or property, provided that
the firearm is not discharged in such a manner as to unreasonably endanger innocent
persons.

4

Law Enforcement and Animal Control Officers while in the lawful discharge of their
duties.

()

The discharge of firearms or other weapons in the extraterritorial jurisdiction of the City
or in an area annexed by the City after September 1, 1981, if the firearm or other weapon
1s:

a.
A shotgun, air rifle or pistol, or BB gun, discharged:

l.

On a tract of land of ten acres or more and more than 150 feet from a residence or
occupied building located on another property; and

2.

In a manner not reasonably expected to cause a projectile to cross the boundary of the
tract; or

b.
A center fire or rim fire rifle or pistol of any caliber discharged:

1.



On a tract of land of 50 acres or more and more than 300 feet from a residence or
occupied building located on another property; and

2.

In a manner not reasonably expected to cause a projectile to cross the boundary of the
tract.

(d)

Penalty. A violation of this section shall constitute a misdemeanor and upon conviction
thereof shall be punished as provided in_Section 1-7.

(Code 2011 (Repub.), § 1-16; altered in 2017 recodification)
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