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FEDERAL DEFENDANTS’ CROSS-MOTION FOR SUMMARY JUDGMENT  
 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Defendants United States 

Department of the Interior (“Interior”); the United States Fish and Wildlife Service (“Service”); 

Ryan Zinke, in his official capacity as Secretary of the Interior; Greg Sheehan, in his official 

capacity as Principal Deputy Director of the Service; and Amy Lueders, in her official capacity 

as Regional Director of the Service (collectively “Federal Defendants”) respectfully move the 

Court to grant summary judgment to Federal Defendants on all claims raised in this case.  

Plaintiff-Intervenors’ claims challenging Federal Defendants’ ability to regulate the take 

of the Bone Cave harvestman are barred by the applicable 6-year statute of limitations. This 

alone is sufficient grounds to reject Plaintiff-Intervenors’ claims, making it unnecessary for the 

Court also to evaluate their constitutional challenges. However, if the Court does address the 

constitutional questions presented, Plaintiff-Intervenors’ claims must still fail because the United 

States Court of Appeals for the Fifth Circuit has already held that the federal government’s 

regulation of the “take” of intrastate species, such as the Bone Cave harvestman, on nonfederal 

land pursuant to the Endangered Species Act (“ESA”) constitutes a valid exercise of Congress’ 

Commerce Clause power under the Constitution. See GDF Realty Invs., Ltd. v. Norton, 326 F.3d 

622 (5th Cir. 2003), reh’g denied, 362 F.3d 286 (5th Cir. 2004), cert. denied 545 U.S. 1114 

(2005); Markle Interests, L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452, 477 (5th Cir. 2016), 

reh’g denied, 848 F.3d 635 (5th Cir. 2017), cert. pending.  

For these reasons, as well as others outlined in the following Memorandum in Support of 

Federal Defendants’ Cross-Motion for Summary Judgment and in Opposition to Plaintiff-

Intervenors’ Motion for Summary Judgment, Federal Defendants respectfully move this Court to 
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grant their Cross-Motion for Summary Judgment, deny Plaintiff-Intervenors’ motion, and 

dismiss Plaintiff-Intervenors’ complaint with prejudice.  
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FEDERAL DEFENDANTS’ MEMORANDUM IN SUPPORT OF THEIR CROSS-
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO PLAINTIFF-

INTERVENORS’ MOTION FOR SUMMARY JUDGMENT [DKT. NO. 133] 
  

In their motion for summary judgment, Plaintiff-Intervenors contend that Congress has 

exceeded its constitutional authority under the Commerce Clause, Necessary and Proper Clause, 

and Tenth Amendment, by regulating the “take” of the Bone Cave harvestman (Texella reyesi), 

an endangered spider-like species known only to exist in 2 counties in Texas, under the 

Endangered Species Act (“ESA”). Dkt. No. 133 (“Pl-Int. Br.”). In so doing, Plaintiff-Intervenors 

ask this Court to depart from controlling precedent of this Circuit that recognizes Congress’ 

authority under the Commerce Clause to regulate intrastate species in danger of extinction. 

Because it is bound by this precedent, this Court must decline the invitation.   

As a threshold issue, Plaintiff-Intervenors’ claims fail because they are barred by the 

applicable 6-year statute of limitations, 28 U.S.C. § 2401(a), since they challenge the U.S. Fish 

and Wildlife Service’s (“Service”) Bone Cave harvestman listing determination made almost 30 

years ago in 1988. Thus, the Court lacks jurisdiction to hear Plaintiff-Intervenors’ claims, and the 

Court should not reach the constitutional questions that Plaintiff-Intervenors raise. See Nw. 

Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 205 (2009) (citation omitted) (under the 

doctrine of constitutional avoidance, courts “will not decide a constitutional question if there is 

some other ground upon which to dispose of the case”).1 

Even if the Court were to address Plaintiff-Intervenors’ constitutional arguments, the 

claims fail on the merits. Plaintiff-Intervenors admit, as they must, that the Fifth Circuit rejected 

the very challenge, involving the exact same species that Plaintiff-Intervenors advance now. 

                                                 
1 For the same reason, the Court should first address Plaintiffs’ motion for summary judgment 
(Dkt. No. 132), which raises solely non-constitutional challenges, and address Plaintiff-
Intervenors’ claims only if the Court affirms the Service’s decision on the merits.   
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GDF Realty Invs., Ltd. v. Norton, 326 F.3d 622 (5th Cir. 2003) (“GDF Realty”), reh’g denied, 

362 F.3d 286 (5th Cir. 2004), cert. denied, 545 U.S. 1114 (2005); Pl-Int. Br. at 15 (“The Fifth 

Circuit considered this very issue thirteen years ago in GDF Realty, concluding that application 

of the ESA’s take provision to the BCH is a constitutional exercise of the Commerce Clause 

power”). In that case, the Fifth Circuit held that the ESA’s take provision as applied to the Bone 

Cave harvestman and other intrastate species is constitutional under the Commerce Clause. 326 

F.3d at 640-44. Plaintiff-Intervenors attempt to escape this binding precedent by arguing that 

GDF Realty has been silently overruled. Contrary to Plaintiff-Intervenors’ assertion, however, 

the Fifth Circuit expressly reaffirmed its holding in GDF Realty as recently as 2016 and declined 

to revisit the decision en banc. See Markle Interests, L.L.C. v. U.S. Fish & Wildlife Serv., 827 

F.3d 452, 477 (5th Cir. 2016) (“Markle”), reh’g denied, 848 F.3d 635 (5th Cir. 2017), cert. 

pending. Despite Plaintiff-Intervenors’ efforts to convince this Court otherwise, GDF Realty has 

not been overruled, and it mandates that Plaintiff-Intervenors’ claims must be rejected. 

Therefore, as demonstrated below, Plaintiff-Intervenors’ motion should be denied, and 

the Court should grant summary judgment for the United States on all counts. 

BACKGROUND 

I. STATUTORY BACKGROUND 

After more limited federal endangered species laws proved inadequate, Congress enacted 

the ESA in 1973 “to provide a means whereby the ecosystems upon which endangered species 

and threatened species depend may be conserved” and “to provide a program for the 

conservation of such endangered species and threatened species.” 16 U.S.C. § 1531(b); see TVA 

v. Hill, 437 U.S. 153, 174–78 (1978) (recounting history). Congress found that various species 

“have been rendered extinct as a consequence of economic growth and development untempered 
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by adequate concern and conservation.” 16 U.S.C. § 1531(a)(1). Congress further found that 

“other species . . . have been so depleted in numbers that they are in danger of or threatened with 

extinction,” and that “these species of fish, wildlife, and plants are of esthetic, ecological, 

educational, historical, recreational, and scientific value to the Nation and its people.” Id. § 

1531(a)(2), (a)(3); see also GDF Realty, 326 F.3d at 639 (noting that one of the drafters’ main 

concerns was the “‘incalculable’ value of the genetic heritage that might be lost absent 

regulation” (citing H.R. Rep. No. 93–412, at 4 (1973))). The ESA’s legislative history reflects 

that Congress regarded “pollution, destruction of habitat and the pressures of trade” as the three 

most significant threats to species’ existence. H.R. Rep. No. 93–412, at 2 (1973), reprinted in 

Senate Committee on Environment and Public Works, 97th Cong., 2d Sess., A Legislative 

History of the Endangered Species Act of 1973, As Amended 41 (1982).  

To achieve the ESA’s purposes, Section 4 directs the Secretary2 to determine which 

species are endangered or threatened pursuant to five listing factors. 16 U.S.C. § 1533(a)(1)(A)-

(E). An endangered species is “any species which is in danger of extinction throughout all or a 

significant portion of its range.” Id. § 1532(6). A threatened species is “any species which is 

likely to become an endangered species within the foreseeable future throughout all or a 

significant portion of its range.” Id. § 1532(20). Subject to certain exceptions, ESA Section 9 

prohibits the take of endangered species. Id. § 1538(a)(1)(B). “Take” is defined as to harass, 

harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect. 16 U.S.C. § 1532(19). 

                                                 
2 In this case, “Secretary” refers to the Secretary of the Interior. The Secretaries of Commerce 
and the Interior share responsibility for implementing the ESA. See 16 U.S.C. § 1532(15). The 
Secretary of the Interior is responsible for administering the statute with respect to terrestrial 
organisms such as the Bone Cave harvestman and discharges the relevant portions of his 
responsibility through the Service. See 50 C.F.R. §§ 17.11, 402.01(b). 
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Any “interested person” may submit a petition requesting that the Secretary list, 

reclassify, or remove a species from the list of protected species. 5 U.S.C. § 553(e); 16 U.S.C. § 

1533(b)(3)(A). Section 4 of the ESA provides that, “[t]o the maximum extent practicable,” the 

Secretary must make a finding within 90 days of receiving such a petition “as to whether the 

petition presents substantial scientific or commercial information indicating that the petitioned 

action may be warranted.” 16 U.S.C. § 1533(b)(3)(A). If the Service makes a “positive” 90-day 

finding that the petition does present such information, then the Service must conduct a status 

review and, within 12 months after receiving the petition, make a finding that the action sought 

by the petition is warranted, not warranted, or warranted but precluded by other listing priorities. 

Id. § 1533(b)(3). If the Service makes a “negative” 90-day finding that the petition does not 

present substantial scientific or commercial information indicating that the petitioned action may 

be warranted, it ends the listing process for that petition, and the Service’s finding is subject to 

judicial review as a final agency action. 16 U.S.C. § 1533(b)(3)(C)(ii). 

II. FACTUAL AND PROCEDURAL BACKGROUND 

A. 1988 Listing Determination  

The Bone Cave harvestman is an arachnid species that lives in caves and other 

subterranean voids located in the Edwards Plateau in Travis and Williamson Counties. 58 Fed. 

Reg. 43,818 (Aug. 18, 1993). On September 16, 1988, the Service determined that the Bone 

Cave harvestman was endangered under the ESA. 53 Fed. Reg. 36,029 (Sept. 16, 1988). The 

1988 listing determination applied to five species of karst invertebrates, including the Bee Creek 

Cave harvestman. Subsequent scientific studies concluded that the Bee Creek Cave harvestman 

actually consisted of two separate species: the Bee Creek Cave harvestman and the Bone Cave 
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harvestman. As a result, in 1993, the Service made a technical correction to include both species 

separately on the list of endangered species. 58 Fed. Reg. 43,818. 

At the time of listing, the Bone Cave harvestman was threatened with extinction due to 

habitat destruction and modification caused by development and urbanization. 53 Fed. Reg. at 

36,029. For example, development could fill or collapse shallow caves; disturbances caused by 

water drainage patterns could negatively affect the caves; exotic and predatory insects and other 

organisms could be introduced and then out-compete the species for available sustenance; and 

pollution, such as pesticides, fertilizers, oils, and other substances, could seep from the surface 

into the cave systems, killing members of the species. Id. at 36,029-30. 

The Bone Cave harvestman listing determination was challenged and upheld in the 2003 

Fifth Circuit case GDF Realty. There, a group of developers sought to undo the listing 

determination because they wanted to develop 1,200 acres in “a rapidly growing” area in Travis 

County near Austin where Bone Cave harvestman were present. GDF Realty, 326 F.3d at 624. 

Like Plaintiff-Intervenors here, the developers in GDF Realty argued that the ESA’s take 

provision as applied to the Bone Cave harvestman was unconstitutional. The Fifth Circuit 

ultimately rejected their challenge and upheld the listing determination, aptly observing that the 

Bone Cave harvestman was “threatened with the potential loss of habitat owing to ongoing 

development activities,” and that the species exists “within an area that can be expected to 

experience continued pressures from economic and population growth.” Id. (citing 53 Fed. Reg. 

at 36,031–32) (internal quotations omitted). Among other reasons, the Fifth Circuit found the 

ESA’s take provision was a critical aspect of a regulatory scheme aimed at recovering currently 

endangered species and thereby preserving “the ‘incalculable’ value of the genetic heritage that 

might be lost absent regulation.” Id. at 639. 
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B. 2015 and 2017 90-Day Findings 

On June 2, 2014, Plaintiffs filed a petition to remove the Bone Cave harvestman from the 

list of endangered species. 3 The Service issued a negative 90-day finding on Plaintiffs’ petition, 

determining that the petition failed to present substantial scientific or commercial information 

indicating that delisting the Bone Cave harvestman may be warranted. 80 Fed. Reg. 30,990 (June 

1, 2015). After Plaintiffs brought suit challenging the 2015 90-day finding, the Service moved 

for and was granted a voluntary remand to address an inadvertent clerical error in its decision, 

namely, accidental failure to examine a CD of reference materials. Dkt. No. 55. The Service 

reexamined the petition to delist the Bone Cave harvestman and the materials at issue and 

released a new 90-day finding on March 31, 2017. 82 Fed. Reg. 20,861 (May 4, 2017) (“90-Day 

Finding”); see also Dkt. No. 100.  

In the 2017 90-day finding, the Service considered all relevant reference materials and 

reasonably found that the petitioners failed to present substantial scientific or commercial 

information indicating that the Bone Cave harvestman may warrant removal from the list of 

endangered species. M003419–20.4 Therefore, the Bone Cave harvestman remains a listed 

endangered species, and the ESA protects it from unauthorized take.  

STANDARD OF REVIEW 

Under the Administrative Procedure Act (“APA”), a reviewing court shall “hold unlawful 

and set aside agency action, findings, and conclusions found to be…not in accordance with law 

[or] contrary to constitutional right, power, privilege, or immunity.” 5 U.S.C. § 706(2)(A)-(B). 

                                                 
3 Plaintiff-Intervenors did not file their own petition challenging the 2015 or 2017 90-day 
findings, nor were they listed on Plaintiffs’ petition.   
 
4 Documents in the administrative record are cited by their Bates numbers and attached as 
Exhibits 1-3. 
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When evaluating a constitutional challenge to a statute like the ESA, plaintiffs must overcome a 

presumption of constitutionality. See Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 538 (2012) 

(Roberts, J.) (challengers must “clearly demonstrate” a statute’s unconstitutionality (citation 

omitted)); Hodel v. Indiana, 452 U.S. 314, 323–24 (1981) (applying the presumption of 

constitutionality to a Commerce Clause challenge).  

ARGUMENT 

I. PLAINTIFF-INTERVENORS’ CLAIMS ARE BARRED BY THE STATUTE OF 
LIMITATIONS. 

 
“Under established principles of sovereign immunity, the United States is immune from 

suit unless it consents.” Dunn-McCampbell Royalty Interest, Inc. v. Nat’l Park Serv., 112 F.3d 

1283, 1287 (5th Cir. 1997). When a statute of limitations applies to the United States’ waiver of 

sovereign immunity, “a plaintiff’s failure to file his action within that period deprives the court 

of jurisdiction.” Gandy Nursery, Inc. v. United States, 318 F.3d 631, 637 (5th Cir. 2003); Lane v. 

Pena, 518 U.S. 187, 192 (1996) (holding that a waiver of sovereign immunity, and any 

limitations placed on that waiver, must be strictly construed in favor of the government). 

Challenges brought under the APA, like Plaintiff-Intervenors’ claims, 5 are governed by the 

general statute of limitations, 28 U.S.C. § 2401(a), which provides, “every civil action against 

the United States shall be barred unless the complaint is filed within six years after the right of 

action first accrues.” See Dunn-McCampbell, 112 F.3d at 1286; Block v. North Dakota, 461 U.S. 

273, 292 (1983) (“[C]onstitutional claim can become time-barred just as any other claim can”).   

                                                 
5 Plaintiff-Intervenors invoked the APA as the basis for their suit and not the ESA’s citizen suit 
provision. See Dkt. No. 17 at 4. The statute of limitations analysis, however, would be 
unchanged even if Plaintiff-Intervenors brought their claims as an ESA citizen suit. See Ctr. for 
Biological Diversity v. Hamilton, 453 F.3d 1331, 1334 (11th Cir. 2006) (per curiam) (applying 
section 2401(a)’s 6-year statute of limitations to ESA citizen suit claims). 
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Unlike Plaintiffs in this case, Plaintiff-Intervenors do not challenge the Service’s 2015 or 

2017 negative 90-day findings, which are hardly mentioned in Plaintiff-Intervenors’ brief. 

Instead, Plaintiff-Intervenors argue that the Service has never had the constitutional authority to 

regulate take of the Bone Cave harvestman. They facially challenge the constitutionality of the 

Service’s ability to list the Bone Cave harvestman as an endangered species – an agency action 

that occurred in 1988. The facial nature of their challenge is apparent from Plaintiff-Intervenors’ 

complaint, which broadly asks the Court to “remove the BCH from ESA listing,” “declare the 

BCH listing unconstitutional,” and “order the Service to rescind listing of the BCH.” Dkt. No. 

112 (“Pl-Int. Am. Compl.”) ¶ 50; see also id. ¶ 3 (challenging “the constitutionality for the 

federal government to regulate the BCH and takes of BCH”); ¶ 4 (requesting “declaratory and 

injunctive relief against Defendants…to determine that ESA regulation of the BCH is 

unconstitutional”); ¶ 55 (challenging the Service’s legal compliance “in regulating the BCH and 

issuing regulations limiting BCH takes”). Such a broad remedy unspecific to the listing as 

applied to the plaintiffs involved is the hallmark of a facial constitutional challenge. See Justice 

v. Hosemann, 771 F.3d 285, 292 (5th Cir. 2014). 

The 6-year statute of limitations applicable in this case began to run when Plaintiff-

Intervenors’ claims “first accrue[d].” 28 U.S.C. § 2401(a). On a facial challenge to a regulation 

under the APA, the claim first accrues when the agency publishes the regulation in the Federal 

Register. Dunn-McCampbell, 112 F.3d at 1287. Therefore, if there was any constitutional defect 

in the Bone Cave harvestman listing determination, that violation occurred when the Service 

took the final agency action of publishing a final rule listing the species as endangered on 

September 16, 1988. See 53 Fed. Reg. 36,029; General Land Office of the State of Tex. v. U.S. 

Fish & Wildlife Serv. (W.D. Tex.), Case No. A-17-CA-538-SS, Dkt. No. 47 (Nov. 30, 2017), at 
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11–12 (Ex. 4) (finding claims brought in 2017 challenging validity of species’ 1990 endangered 

listing were barred by 6-year statute of limitations). This means Plaintiff-Intervenors’ cause of 

action accrued on September 16, 1988, and has been barred by the statute of limitations since 

September 16, 1994.6  

Because the United States has not waived its sovereign immunity, this Court lacks 

jurisdiction to hear Plaintiff-Intervenors’ claims. Furthermore, “[i]t is a well-established principle 

. . . that normally the Court will not decide a constitutional question if there is some other ground 

upon which to dispose of the case.” Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 

193, 205 (2009) (quotation omitted). As a result, the Court should dispose of Plaintiff-

Intervenors’ suit entirely based on their failure to meet the applicable statute of limitations and 

not decide the constitutional questions raised.  

II. BINDING FIFTH CIRCUIT PRECEDENT STATES THAT CONGRESS HAS 
AUTHORITY UNDER THE COMMERCE CLAUSE TO REGULATE TAKE OF 
THE BONE CAVE HARVESTMAN. 
 
Congress’ authority under the Commerce Clause to regulate the take of intrastate species 

such as the Bone Cave harvestman under the ESA has been the settled law in the Fifth Circuit 

since GDF Realty was decided in 2003. Applying the “rational basis” test articulated in United 

States v. Lopez, 514 U.S. 549 (1995), the Fifth Circuit found that regulation of the Bone Cave 

harvestman was authorized under the Commerce Clause because Congress has the power to 

regulate activities that substantially affect interstate commerce,7 and take of Bone Cave 

                                                 
6 Even if the Court uses as the accrual date the date of the technical correction that found the 
Bone Cave harvestman was a separate species and listed it as such, that correction was issued on 
August 18, 1993, meaning Plaintiff-Intervenors’ claims are still barred and have been since 
August 18, 1999. See 58 Fed. Reg. 43,818. 
7 In Lopez, the Supreme Court outlined three permissible exercises of congressional authority 
pursuant to the Commerce Clause, including Congress’ ability to regulate activities that 
substantially affect interstate commerce. The two other valid exercises of Congressional 
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harvestman, when appropriately considered in the aggregate with takes of other species protected 

under the ESA, has the required substantial affect. GDF Realty, 326 F.3d at 628-629, 636-41. 

The Fifth Circuit reaffirmed this holding in 2016 in Markle, 827 F.3d at 477. 

Plaintiff-Intervenors do not mention the Fifth Circuit’s Markle decision, nor do they 

dispute that their claims fail if the Court follows GDF Realty and the test it applies. Instead, 

Plaintiff-Intervenors argue that this Court is free to depart from the Fifth Circuit’s binding 

holdings in GDF Realty and Markle because, in their view, GDF Realty in effect has been 

silently overruled, and instead the Court is required to analyze the Federal Defendants’ actions 

using a new, more stringent test under the Necessary and Proper Clause. See, e.g., Pl-Int. Br. at 5. 

Of course, even assuming arguendo Plaintiff-Intervenors have raised a colorable argument, this 

Court as a District Court cannot overrule binding Circuit precedent. But, in any event, Plaintiff-

Intervenors are mistaken. GDF Realty remains binding law, and subsequent decisions have not 

altered that fact. 

A. GDF Realty remains the controlling law on the constitutionality of the regulation 
of Bone Cave harvestman. 
 

Plaintiff-Intervenors argue that the Supreme Court decisions Gonzales v. Raich, 545 U.S. 

1 (2005), and National Federation of Independent Business v. Sebelius, 567 U.S. 519 (2012), 

along with the Fifth Circuit’s decision in United States v. Whaley, 577 F.3d 254 (5th Cir. 2009), 

have “altered the applicable test for evaluating regulations of non-commercial intrastate activity 

from a traditional Commerce Clause analysis to an analysis where the regulation must be 

justified under the Necessary and Proper Clause.” Pl-Int. Br. at 5. According to Plaintiff-

Intervenors, regulations justified under the Necessary and Proper Clause require more scrutiny 

                                                                                                                                                             
authority over commerce are 1) Congress’ ability to regulate the channels of interstate commerce 
and 2) Congress’ ability to protect the instrumentalities of interstate commerce and persons or 
things in interstate commerce. See Lopez, 514 U.S. at 558–559. 
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than those justified under the Commerce Clause. Id. Plaintiff-Intervenors misread the law. No 

cases have silently overruled GDF Realty, and its holding has been expressly reaffirmed by the 

Fifth Circuit as recently as 2016. 

1. No cases have overruled GDF Realty. 

No cases have altered the test expressed in GDF Realty for evaluating the authority of 

Congress to regulate activities that substantially affect interstate commerce, including purely 

intrastate activities. Contrary to Plaintiff-Intervenors’ assertion, the Supreme Court in Raich 

reaffirmed the applicability of the rational basis test in such circumstances. Raich, 545 U.S. at 

22. In Raich, the Supreme Court upheld the application of the Controlled Substances Act to the 

intrastate cultivation and possession of home-grown medical marijuana, finding “that Congress 

had a rational basis for believing that, when viewed in the aggregate , . . . leaving home-

consumed marijuana outside federal control would . . . affect price and market conditions.” Id. at 

19. In reaching that conclusion, the Court explained that “when a general regulatory statute bears 

a substantial relation to commerce, the de minimis character of individual instances arising under 

that statute is of no consequence.” Id. at 17 (quotation omitted). Utilizing a rational basis 

standard, Raich thus reaffirmed Congress’ broad power to enact a comprehensive regulation of 

activities affecting interstate commerce, even if that statute reaches some intrastate 

noncommercial activities. And, just last year, the Fifth Circuit relied on Raich in reaffirming 

GDF Realty. Markle, 827 F.3d at 476–77. Had Raich somehow overruled GDF Realty, sub 

silentio, surely the Fifth Circuit would not have let the GDF Realty decision stand.  

Plaintiff-Intervenors next argue that Chief Justice Roberts’ opinion in Sebelius overruled 

GDF Realty by adopting Justice Scalia’s concurring opinion in Raich. Pl-Int. Br. at 20. The issue 

before the Supreme Court in Sebelius was whether Congress had the power under Article I of the 
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Constitution to enact a provision in the Patient Protection and Affordable Care Act requiring 

non-exempted federal income taxpayers to maintain a minimum level of health insurance or 

otherwise pay a tax penalty. 567 U.S. at 538-539, 564-73. The Supreme Court upheld the 

minimum coverage provision as a valid exercise of Congress’ taxing power. Id. at 562-74. Chief 

Justice Roberts, however, wrote a separate opinion expressing the view that Congress could not 

require individuals to purchase health insurance under its commerce power because the 

Commerce Clause only gives Congress the power to regulate commerce, not to compel it. Id. at 

547-61 (Roberts, C.J.). As other courts have recognized, “Chief Justice Roberts, however, only 

wrote for himself on this issue.” United States v. Spann, 2012 WL 4341799, at *2 (N.D. Tex. 

Sept. 24, 2012) (recognizing “the dissenters did not join any portion of Chief Justice Roberts’ 

opinion, nor did they agree to the judgment of the Court”), aff’d, 562 F. App’x 237 (5th Cir. 

2014); see also People for the Ethical Treatment of Property Owners v. U.S. Fish & Wildlife 

Serv., 852 F.3d 990, 1005 n.9 (10th Cir. 2017) (“PETPO”) (noting that the plaintiff also cited 

this portion of Sebelius for its argument, “but the cited portion of Chief Justice Roberts’ opinion 

was joined by no other member of the Court”). Plaintiff-Intervenors’ argument that this portion 

of Chief Justice Roberts’ opinion in Sebelius overruled GDF Realty is simply wrong.  

2. The GDF Realty Court’s findings that activities regulated by the ESA 
substantially affect interstate commerce apply equally here. 

 
    As shown above, the legal standards from GDF Realty remain controlling here. For 

similar reasons, the application of those standards to the Bone Cave harvestman also remain 

controlling. GDF Realty found that activity which destroys the habitat of species protected under 

the ESA, even highly localized species like rare cave insects, can be regulated because there are 
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a number of ways activities regulated by the ESA substantially affect interstate commerce.8  

GDF Realty, 326 F.3d at 639-640 (finding that regulation of the Bone Cave harvestman is part of 

a larger regulation of activity; the majority of “takes” result from economic activity such as 

development; the ESA is national in scope; the interdependence of species compels the 

conclusion that regulated ESA takes do affect interstate commerce; and the link between species 

lost and substantial commercial effect is not attenuated); see also Markle, 827 F.3d at 476-78.9    

No changes have occurred in the last 14 years that allow this Court to deviate from the GDF 

Realty Court’s finding in this regard.  

Plaintiff-Intervenors do not challenge these conclusions, essentially conceding that their 

claims must be rejected if GDF Realty governs. Accordingly, the findings that led the GDF 

                                                 
8 That Congress may also have non-economic motives for enacting the ESA does not undercut an 
otherwise valid exercise of the Commerce Clause. See Raich, 545 U.S. at 12-13 (noting that one 
of the main objectives of the statute was to “conquer drug abuse”); see also Heart of Atlanta 
Motel v. United States, 379 U.S. 241, 257 (1964) (“Congress was not restricted by the fact that 
the particular obstruction to interstate commerce with which it was dealing was also deemed a 
moral and social wrong.”). 
 
9 Other courts of appeals have also pointed to the worldwide market in illegally taken animals, 
preservation of species for future commercial and scientific benefit, the recognition that many 
species are vital to maintaining the balance of nature within their environments, and that a 
species’ presence in its natural habitat may spur commercial activity by encouraging fishing, 
hunting, and tourism in the form of scientific research or wildlife viewing. See, e.g., Alabama-
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d 1250, 1274 (11th Cir. 2007). The 
administrative record here reflects some of these effects. M003613–14 (noting that there have 
been a few hundred wild species studied and used to advance medicine by providing “antibiotics, 
anti-cancer agents, pain killers, and blood thinners”); id. (medical potential of species that have 
yet to be examined is “an unfathomed reservoir of new and potentially more effective 
substances”); M003615-16 (researchers are seeking to understand the importance of insects and 
other animals, as well as plants containing natural toxins that repel harmful insects, for potential 
applications to agriculture); M003626-32 (noting that Bone Cave harvestman has been the 
subject of national research and publications, public funding to protect sensitive areas in the 
Edwards Aquifer, and tourism related to its subterranean caves). 
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Realty court to hold that Congress had a rational basis to conclude that regulating take of Bone 

Cave harvestman substantially affects interstate commerce apply equally here. 

III. REGULATION OF BONE CAVE HARVESTMAN TAKE IS VALID UNDER 
THE NECESSARY AND PROPER CLAUSE. 
 
As shown above, the law of this Circuit is that regulating take of the Bone Cave 

harvestman is a valid exercise of Congress’ Commerce Clause power. It is therefore unnecessary 

to consider whether the regulation is also constitutional under the Necessary and Proper Clause. 

See, e.g., PETPO, 852 F.3d at 1008 (“Because we uphold this regulatory exercise under an 

enumerated power, the Commerce Clause, we need not consider its constitutionality under the 

Necessary and Proper Clause.”). However, even if Federal Defendants’ actions were evaluated 

under the Necessary and Proper Clause, they remain constitutional under the law of this Circuit.   

While Plaintiff-Intervenors nominally include a separate Necessary and Proper Clause 

argument in their brief, it is just a re-packaging of their Commerce Clause arguments and thus is 

similarly foreclosed by GDF Realty and Markle. See, e.g., PETPO, 852 F.3d at 1005 n.8 (noting 

its holding would “remain unchanged” even if it the Court “proceed[ed] instead under the 

assumption that Raich was decided under the Necessary and Proper Clause”). Plaintiff-

Intervenors do not challenge the constitutionality of the ESA itself. See Pl-Int. Br. at 27 (“There 

is no question in this forum as to the federal government’s ability to regulate the take of 

commercially valuable species, species within the channels of commerce, or intrastate species on 

federal land under the ESA.”). Rather, they challenge Congress’ ability to regulate the take of an 

intrastate species on nonfederal land under the ESA. In such circumstances, where the 

constitutionality of the underlying statute cannot be reasonably challenged, the Necessary and 

Proper Clause requires only that the challenged application be a limited and rational extension of 

Congressional power. United States v. Brune, 767 F.3d 1009, 1017 (10th Cir. 2014), cert. denied, 
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135 S.Ct. 1469 (2015) (upholding registration requirements as necessary and proper means for 

regulating interstate trafficking of child pornography); see also Alabama-Tombigbee, 477 F.3d at 

1276 (“Even if we found a commercial nexus completely lacking here, we could not ‘excise 

individual applications of a concededly valid statutory scheme’” (quoting Raich, 545 U.S. at 

72)). As detailed above, the Fifth Circuit has already found that the regulation of take of Bone 

Cave harvestman is such a rational extension. GDF Realty, 326 F.3d at 641. 

  For example, Plaintiff-Intervenors reprise their argument that Congress passed the ESA 

take provisions to protect biodiversity and species’ genetic heritage, not to regulate economic 

activities. Pl-Int. Br. at 24-25.10 However, the Fifth Circuit has already held that “Congress 

enacted the ESA to curb species extinction as a consequence of economic growth and 

development untempered by adequate concern and conservation,” and “concluded that the ESA 

is an economic regulatory scheme.” Markle, 827 F.3d at 477 (citing 16 U.S.C. § 1531 (a)(1)); 

GDF Realty, 326 F.3d at 640, 641. Similarly, Plaintiff-Intervenors contend that regulating take of 

Bone Cave harvestman runs afoul of the Necessary and Proper Clause because it “upsets the 

traditional balance of power between the federal government and the states.” Pl-Int. Br. at 27. 

This argument too is foreclosed by GDF Realty, 326 F.3d at 641 (the court’s holding “will not 

allow Congress to regulate general land use or wildlife preservation”); see also Gibbs v. Babbitt, 

214 F.3d 483, 500 (4th Cir. 2000) (“[T]he conservation of scarce natural resources is an 

appropriate and well-recognized area of federal regulation”). Accordingly, even if the Court were 

to reach the argument, Petition-Intervenors cannot make any showing that the outcome here 

                                                 
10 For support, Plaintiff-Intervenors cite GDF Realty II, 362 F.3d at 291. Pl-Int. Br. at 25. This 
citation, however, is not to the opinion of the Court but to a dissent from the denial of rehearing 
en banc.  
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would be any different under the Necessary and Proper Clause than under the Commerce 

Clause.11 

CONCLUSION 

Plaintiff-Intervenors’ claims should be dismissed. As explained above, they are barred by 

the applicable statute of limitations and foreclosed by the governing law, which has been neither 

expressly nor silently overruled. As a result, the Court should deny Plaintiff-Intervenors’ motion 

for summary judgment and grant the Service’s cross-motion for summary judgment as to all 

claims. 

                                                 
11 Plaintiff-Intervenors make a passing reference to the Tenth Amendment but do not make any 
arguments specific to it. Pl-In. Br. at 9. As a result, Plaintiff-Intervenors have waived any such 
arguments. See, e .g., Tharling v. City of Port Lavaca, 329 F.3d 422, 430 (5th Cir. 2003) (issues 
not raised in opening brief are waived); United States v. Charles, 469 F.3d 402, 408 (5th Cir. 
2006) (“Inadequately briefed issues are deemed abandoned.” (citation omitted)); Patty v. United 
States, CIV.A.No.H-13-3173, 2015 WL 1893584, at *9 (S.D. Tex. Apr. 27, 2015) (same at 
summary judgment stage). 
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Dated: December 15, 2017     

Respectfully Submitted,  

JEFFREY H. WOOD 
Acting Assistant Attorney General 
SETH M. BARSKY, Chief 
MEREDITH L. FLAX, Assistant Chief 
 
 /s/ Lesley Lawrence-Hammer                                                                                   
LESLEY LAWRENCE-HAMMER, Trial 
Attorney (DC Bar # 982196) 
U.S. Department of Justice 
 Environment & Natural Resources Division 
 Wildlife & Marine Resources Section 

                        Ben Franklin Station, P.O. Box 7611 
Washington, D.C. 20044-7611 
Telephone: (202) 305-0217 
Fax: (202) 305-0275 
Email: lesley.lawrence-hammer@usdoj.gov 
 

       Attorneys for Federal Defendants 
OF COUNSEL 
FRANK LUPO, Attorney Advisor 
U.S. Department of the Interior, Office of the Regional Solicitor  
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CERTIFICATE OF SERVICE 
 

 I hereby certify that, this 15th day of December 2017, I electronically filed the foregoing 

documents with the Clerk of the Court via CM/ECF system, which will send notification of such 

to the attorneys of record. 

 
 /s/ Lesley Lawrence-Hammer                                                                                   
LESLEY LAWRENCE-HAMMER 
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21 March 2017 

Michael Warriner, Supervisor
U.S. Fish and Wildlife Service
Austin Ecological Services
10711 Burnet Rd., Suite 200
Austin, TX 78758
Via e-mail: michael_warriner@fws.gov  

Re: Commercial value of endangered karst invertebrates

Dear Mr. Warriner, 

This letter responds to the issue about the commercial value of endangered karst 
invertebrate species that are federally listed in Texas, with emphasis on the Bone Cave 
harvestman (Texella reyesi). I am writing in two capacities. First, I am the Executive 
Director of the National Cave and Karst Research Institute (NCKRI), which was created
by the US Congress in 1998 and mandated to:

1) further the science of speleology;
2) centralize and standardize speleological information;
3) foster interdisciplinary cooperation in cave and karst research programs;
4) promote public education;
5) promote national and international cooperation in protecting the environment 

for the benefit of cave and karst landforms; and
6) promote and develop environmentally sound and sustainable resource 

management practices.
Second, I have conducted extensive research and provided management guidance 
to the US Fish and Wildlife Service (USFWS) for the past 29 years since the karst 
invertebrates were listed. Most of this work occurred prior to my employment by NCKRI 
when I ran my own company that specialized in cave and karst environmental 
consulting.

While the issue in question focuses on the Bone Cave harvestman, my reply will apply to 
the Bone Cave harvestman and all of the listed karst invertebrates in Texas. 

In general, the Bone Cave harvestman and all endangered karst invertebrates are 
easily dismissed as having no commercial value. They are tiny, relatively few in 
observable number, produce no known vital ecological services to humanity, and are 
difficult to observe in their dark, underground environments. However, this view point is 
quite limited and misses several important commercial contributions that can be 
classified into the following four categories that I elaborate on below:

Research
Conferences and publications

400-1 Cascades Avenue, Carlsbad, NM 88220-6215 USA
575.887.5518  •  575.887.5523 (fax)

info@nckri.org • www.nckri.org
Printed on Recycled Paper  
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Environmental/water supply protection
Public education/tourism

Research  
Study of the all of the listed karst species invertebrate and other species in their 
ecosystems began decades before the species were listed. Some of those studies were 
the foundation for the listings. Since the listings, studies of the karst ecosystems, not just 
the Bone Cave harvestman and the other listed karst invertebrate species, have 
intensified tremendously. I emphasize the importance of the ecosystems because the 
listed species do not occur in isolation from other animals. Understanding the ecology, 
life cycles, and conservation needs of the Bone Cave harvestman and other listed karst 
invertebrates requires an equal understanding of the non-listed species which share 
their habitat. In my experience, this is best illustrated by my work for USFWS that 
delineated “Karst Fauna Regions” based on the distribution of the listed species and 
associated non-listed species that defined regions of similar habitat in the Bexar (Veni, 
1994, 2002) and Travis and Williamson County areas (Veni and Associates, 1992; Veni 
and Martinez, 2007). These Karst Fauna Regions stand as the foundation on which 
critical habitat and many other conservation measures are based (e.g., USFWS 1994, 
2012). 

The listing of the species focused biological attention on the critical need to study the 
invertebrates and associated non-listed species. My funded biological consulting 
projects alone included taxonomic specialists in the various animal groups who lived in
nine US states (California, Iowa, Missouri, New Hampshire, New York, North Carolina, 
Ohio, Texas, and Virginia) and two countries (Canada and USA), as an example of 
interstate and intrastate commerce. Most of my projects were funded by private 
corporations and individuals, as well as by public agencies. I am aware of dozens of 
other consulting studies on the listed and associated non-listed species, including the 
listed Bone Cave harvestmen, and would not be surprised if such studies totaled in the 
hundreds. Scientists have been funded by diverse interstate and intrastate sources of 
grants and contracts to study these species. I am aware of published research on the 
listed and associated non-listed fauna in their ecosystems that were collectively 
supported by grants and contracts provided by:

Austin Community Foundation (Bendik et al., 2013)
Cave Research Foundation (Krejca, 2009)
City of Austin (Bendik et al., 2013)
Engineer Research and Development Center (Taylor and Krejca, 2005)
La Cantera Development Company (Paquin and Hedin, 2004; White et al., 2009) 
Marist College (Espinasa et al., 2016)
National Speleological Society (Krejca, 2009)
North American Native Fishes Association (Krejca, 2009)
P.E.O. Presidential Endowed Scholar Award (Krejca, 2009)
Phi Kappa Phi (Krejca, 2009)
Phi Sigma Biological Honor Society (Bendik et al., 2013)
Sigma Xi (Krejca, 2009) 
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Texas Department of Transportation (Paquin and Dupérré, 2009)
Texas Parks and Wildlife Department (Bendik et al., 2013)
University of Arizona (Gomez et al., 2016)
University of Texas at Arlington (Bendik et al., 2013)
University of Texas at Austin (Krejca, 2009)
University of Texas at Austin Environmental Studies Institute (Krejca, 2009)
University of Texas at Austin Institute for Latin American Studies (Krejca, 2009)
University of Texas at Austin Zoology Department (Krejca, 2009)
US Army (Taylor and Krejca, 2005)
US Fish and Wildlife Service (Bendik et al., 2013; Paquin and Hedin, 2004; White et 
al., 2009) 
US National Science Foundation (Bendik et al., 2013; Gomez et al., 2016) 

One important aspect of the above research is that it adds to the repository of human 
knowledge. History contains many examples of how pure research of no apparent 
commercial value was later found to have direct, broad application for practical 
commercial purposes (e.g. the importance of insulin to relieving diabetes). The 
proverbial and perhaps actual cure to cancer and many other human needs may be 
discovered through this foundational research on the listed karst invertebrates. 

Conferences and publications
I am not aware of any conferences dedicated to the listed karst invertebrates. The 
Austin Field Office of the USFWS holds occasional “Karst Conservation Initiative” 
workshops and seminars that are attended by land managers, scientists, consultants, 
and students throughout the region.

In contrast, I am aware of a least 18 papers on the listed invertebrates and associated 
species presented at the 15th International Congress of Speleology, which was held in 
Kerrville, Texas in 2009 (White, 2009). Most of these were offered at a special symposium: 
Protection and Management of Rare and Endangered Subterranean Fauna. Dozens of 
other papers have been presented at other conferences and published in professional 
journals. The most focused publications on the species in question are the Texas 
Speleological Monograph series published by the Texas Memorial Museum, with issue 
numbers 1, 3, 5, 6, and 7 being especially notable as Studies on the Cave and 
Endogean Fauna of North America, I-V. 

Environmental/water supply protection
In 2000, the citizens of the City of San Antonio voted to increase their taxes to raise $45 
million to acquire environmentally sensitive land. After those funds were expended, they 
voted again but to raise $90 million in 2005, and again in 2010 for another $90, and most 
recently approving $100 million in 2015 (City of San Antonio, 2017) by a majority of 
nearly 80%.

The environmentally sensitive areas of interest were primarily over the recharge zone of 
the Edwards Aquifer, where this sole source water supply is naturally replenished by 
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rainfall. Much of this area overlaps with habitat of several of the listed karst 
invertebrates. A similar program was enacted in the City of Austin, but I am focusing on 
San Antonio because I was highly involved with the project as a member of the 
Scientific Evaluation Team that created the model to identify the most preferred lands 
to acquire. A key element of that model included the areas where endangered 
species were known, raising their value in importance in protecting the single most of 
important economic resource of that region—the water supply for nearly 2 million 
people (Veni et al., 2001).

These popular actions were initiated by citizens who were frustrated by the State’s 
perceived limitations on protecting the Edwards Aquifer from urbanization. Acquisition
of the land by purchase and easement proved a solution to the limited power of 
regulations. Similarly, although indirectly, numerous properties that were preserved to 
protect populations of karst invertebrates, also protect the quality and quantity of 
water that recharges the Edwards Aquifer in the San Antonio and Austin areas. Like the 
human species, the karst invertebrates require an adequate volume of water and that 
it be clean of the chemicals that pollute urban runoff. The volume of water replenishing
the aquifer through these preserves could be calculated, and its commercial value 
determined. In addition to clean water, the air-filtering capacity of the abundant trees 
in these protected areas could be calculated. Two direct interstate and intrastate 
commercial values to the clean Edwards Aquifer water include commercial bottling 
companies (e.g. Artesia Springs water and Lone Star Brewing) and food sales (e.g. 
Pace Foods). 

Public education/tourism
Several of the properties acquired for environmental and water protection, including 
protection of the listed karst invertebrates, are now parks and other publically 
accessible open spaces that enhance the quality of life in those communities. I’m not 
aware of any studies that have quantified how many people moved to those cities or 
into adjacent neighborhoods to enjoy those benefits, but expect they could be 
determined.

Sun City in Williamson County, Texas, prides itself on its lack of property fences and 
abundant freely accessible green spaces, yet many of those green spaces were set 
aside to protect the listed karst invertebrates, including the Bone Cave harvestman. 
Many of the homeowners may not be aware of the invertebrates, but they were willing 
to pay a premium for their homes next to those karst preserves. I can’t help but believe 
that out-of-town visitors to such homes may stay a little longer in the area, infusing more 
of their income into the local economies, because of the amenities resulting from these 
protected endangered species areas. The Sun City Corporation has requested the 
Texas Speleological Survey to produce a book on the caves of Sun City that it could 
distribute to its residents. The book is in production.

While the listed karst invertebrates are not generally observable by the public, there are 
some locations where they might be seen. Inner Space Cavern is home to the Bone 
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Cave harvestman and hosts tens of thousands of visitors each year. I do not recall ever 
hearing that the owners of the cave advertise that fact, but I expect that if they did 
that it may increase visitation. 

In contrast, the Texas Cave Management Association advertises on its website 
(http://www.tcmacaves.org/robberbaron/index.php) and on-site kiosk the presence of 
two endangered invertebrates in Robber Baron Cave, Texella cokendolpheri which is 
similar to the Bone Cave harvestman, and the blind spider Cicurina baronia. Hundreds 
of people are led through the cave each year, most of whom make donations to the 
nonprofit association to learn about the cave, its history, and inhabitants.

Further, at the National Cave and Karst Research Institute I have an exhibit plan for our 
museum that is in development. It includes a karst species viewing area. To the best of 
my knowledge, this will be the first exhibit where the general public can directly view 
and learn about karst invertebrate species, which will be concurrently studied by 
institute staff to learn more about the species’ life cycles and to how to captive breed 
them in case of catastrophic loss in their native habitat. The listed karst invertebrates are 
not considered for display initially, but potentially at a later time when captive raising 
and display of related non-listed species proves that the listed species can be 
contained and raised safely. Generally over 400,000 people each year visit Carlsbad 
Caverns National Park, which is located near the institute, and I anticipate that many of 
those people will also visit the national cave and karst museum and science center we 
are creating.

Closing
I am not an economist and am not qualified to quantify the commercial economic 
value of the listed karst invertebrates. However, I believe I have shown that there is 
considerable and diverse direct, indirect, and potential commercial value to the 
species.

If you have questions or need additional information, please let me know.

       Sincerely, 

       
       George Veni, Ph.D.
       Executive Director
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 
AMERICAN STEWARDS OF  
LIBERTY, et al., 
 Plaintiffs, 
 
v. 
 
UNITED STATES FISH & WILDLIFE 
SERVICE, et al., 
 Federal Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 No. 15-cv-1174-LY 

 

PROPOSED ORDER 
 

 Pursuant to the Federal Defendants’ Cross-Motion for Summary Judgment and 

Opposition to Plaintiff-Intervenors’ Motion for Summary Judgment [Dkt. No. 133], and for good 

cause shown, it is HEREBY ORDERED that Federal Defendants’ Cross-Motion for Summary 

Judgment is granted, Plaintiff-Intervenors’ motion is denied, and Plaintiff-Intervenors’ complaint 

is dismissed with prejudice. 

 
SIGNED this ____ day of _______________. 
 
 

 
       
HON. LEE YEAKEL 
UNITED STATES DISTRICT JUDGE 

 

Case 1:15-cv-01174-LY   Document 145-3   Filed 12/15/17   Page 1 of 1


	background
	I. STATUTORY Background
	II. FACTUAL AND PROCEDURAL BACKGROUND
	A. 1988 Listing Determination
	B. 2015 and 2017 90-Day Findings

	STANDARD OF REVIEW
	ARGUMENT
	I. Plaintiff-Intervenors’ claims are barred by the statute of limitations.
	II. BINDING fIFTH cIRCUIT precedent states that Congress has authority under the Commerce Clause to regulate take of the Bone Cave Harvestman.
	A. GDF Realty remains the controlling law on the constitutionality of the regulation of Bone Cave harvestman.
	1. No cases have overruled GDF Realty.


	III. REgulation of bone cave harvestman take is valid under the necessary and proper clause.
	CONCLUSION

