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FEDERAL DEFENDANTS’ CROSS-MOTION FOR SUMMARY JUDGMENT

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Defendants United States
Department of the Interior (“Interior”); the United States Fish and Wildlife Service (“Service”);
Ryan Zinke, in his official capacity as Secretary of the Interior; Greg Sheehan, in his official
capacity as Principal Deputy Director of the Service; and Amy Lueders, in her official capacity
as Regional Director of the Service (collectively “Federal Defendants”) respectfully move the
Court to grant summary judgment to Federal Defendants on all claims raised in this case.

Plaintiff-Intervenors’ claims challenging Federal Defendants’ ability to regulate the take
of the Bone Cave harvestman are barred by the applicable 6-year statute of limitations. This
alone is sufficient grounds to reject Plaintiff-Intervenors’ claims, making it unnecessary for the
Court also to evaluate their constitutional challenges. However, if the Court does address the
constitutional questions presented, Plaintiff-Intervenors’ claims must still fail because the United
States Court of Appeals for the Fifth Circuit has already held that the federal government’s
regulation of the “take” of intrastate species, such as the Bone Cave harvestman, on nonfederal
land pursuant to the Endangered Species Act (“ESA”) constitutes a valid exercise of Congress’
Commerce Clause power under the Constitution. See GDF Realty Invs., Ltd. v. Norton, 326 F.3d
622 (5th Cir. 2003), reh’g denied, 362 F.3d 286 (5th Cir. 2004), cert. denied 545 U.S. 1114
(2005); Markle Interests, L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452, 477 (5th Cir. 2016),
reh’g denied, 848 F.3d 635 (5th Cir. 2017), cert. pending.

For these reasons, as well as others outlined in the following Memorandum in Support of
Federal Defendants” Cross-Motion for Summary Judgment and in Opposition to Plaintiff-

Intervenors’ Motion for Summary Judgment, Federal Defendants respectfully move this Court to
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grant their Cross-Motion for Summary Judgment, deny Plaintiff-Intervenors’ motion, and

dismiss Plaintiff-Intervenors’ complaint with prejudice.
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FEDERAL DEFENDANTS’ MEMORANDUM IN SUPPORT OF THEIR CROSS-
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO PLAINTIFF-
INTERVENORS’ MOTION FOR SUMMARY JUDGMENT [DKT. NO. 133]

In their motion for summary judgment, Plaintiff-Intervenors contend that Congress has
exceeded its constitutional authority under the Commerce Clause, Necessary and Proper Clause,
and Tenth Amendment, by regulating the “take” of the Bone Cave harvestman (Texella reyesi),
an endangered spider-like species known only to exist in 2 counties in Texas, under the
Endangered Species Act (“ESA”). Dkt. No. 133 (“Pl-Int. Br.”). In so doing, Plaintiff-Intervenors
ask this Court to depart from controlling precedent of this Circuit that recognizes Congress’
authority under the Commerce Clause to regulate intrastate species in danger of extinction.
Because it is bound by this precedent, this Court must decline the invitation.

As a threshold issue, Plaintiff-Intervenors’ claims fail because they are barred by the
applicable 6-year statute of limitations, 28 U.S.C. § 2401(a), since they challenge the U.S. Fish
and Wildlife Service’s (“Service”) Bone Cave harvestman listing determination made almost 30
years ago in 1988. Thus, the Court lacks jurisdiction to hear Plaintiff-Intervenors’ claims, and the
Court should not reach the constitutional questions that Plaintiff-Intervenors raise. See Nw.
Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 205 (2009) (citation omitted) (under the
doctrine of constitutional avoidance, courts “will not decide a constitutional question if there is
some other ground upon which to dispose of the case”).t

Even if the Court were to address Plaintiff-Intervenors’ constitutional arguments, the
claims fail on the merits. Plaintiff-Intervenors admit, as they must, that the Fifth Circuit rejected

the very challenge, involving the exact same species that Plaintiff-Intervenors advance now.

L For the same reason, the Court should first address Plaintiffs’ motion for summary judgment
(Dkt. No. 132), which raises solely non-constitutional challenges, and address Plaintiff-
Intervenors’ claims only if the Court affirms the Service’s decision on the merits.
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GDF Realty Invs., Ltd. v. Norton, 326 F.3d 622 (5th Cir. 2003) (“GDF Realty”), reh’g denied,
362 F.3d 286 (5th Cir. 2004), cert. denied, 545 U.S. 1114 (2005); PI-Int. Br. at 15 (“The Fifth
Circuit considered this very issue thirteen years ago in GDF Realty, concluding that application
of the ESA’s take provision to the BCH is a constitutional exercise of the Commerce Clause
power”). In that case, the Fifth Circuit held that the ESA’s take provision as applied to the Bone
Cave harvestman and other intrastate species is constitutional under the Commerce Clause. 326
F.3d at 640-44. Plaintiff-Intervenors attempt to escape this binding precedent by arguing that
GDF Realty has been silently overruled. Contrary to Plaintiff-Intervenors’ assertion, however,
the Fifth Circuit expressly reaffirmed its holding in GDF Realty as recently as 2016 and declined
to revisit the decision en banc. See Markle Interests, L.L.C. v. U.S. Fish & Wildlife Serv., 827
F.3d 452, 477 (5th Cir. 2016) (“Markle™), reh’g denied, 848 F.3d 635 (5th Cir. 2017), cert.
pending. Despite Plaintiff-Intervenors’ efforts to convince this Court otherwise, GDF Realty has
not been overruled, and it mandates that Plaintiff-Intervenors’ claims must be rejected.

Therefore, as demonstrated below, Plaintiff-Intervenors’ motion should be denied, and
the Court should grant summary judgment for the United States on all counts.

BACKGROUND

l. STATUTORY BACKGROUND

After more limited federal endangered species laws proved inadequate, Congress enacted
the ESA in 1973 “to provide a means whereby the ecosystems upon which endangered species
and threatened species depend may be conserved” and “to provide a program for the
conservation of such endangered species and threatened species.” 16 U.S.C. § 1531(b); see TVA
v. Hill, 437 U.S. 153, 174-78 (1978) (recounting history). Congress found that various species

“have been rendered extinct as a consequence of economic growth and development untempered
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by adequate concern and conservation.” 16 U.S.C. § 1531(a)(1). Congress further found that
“other species . . . have been so depleted in numbers that they are in danger of or threatened with
extinction,” and that “these species of fish, wildlife, and plants are of esthetic, ecological,
educational, historical, recreational, and scientific value to the Nation and its people.” Id. §
1531(a)(2), (a)(3); see also GDF Realty, 326 F.3d at 639 (noting that one of the drafters” main
concerns was the ““incalculable’ value of the genetic heritage that might be lost absent
regulation” (citing H.R. Rep. No. 93-412, at 4 (1973))). The ESA’s legislative history reflects
that Congress regarded “pollution, destruction of habitat and the pressures of trade” as the three
most significant threats to species’ existence. H.R. Rep. No. 93-412, at 2 (1973), reprinted in
Senate Committee on Environment and Public Works, 97th Cong., 2d Sess., A Legislative
History of the Endangered Species Act of 1973, As Amended 41 (1982).

To achieve the ESA’s purposes, Section 4 directs the Secretary? to determine which
species are endangered or threatened pursuant to five listing factors. 16 U.S.C. § 1533(a)(1)(A)-
(E). An endangered species is “any species which is in danger of extinction throughout all or a
significant portion of its range.” Id. 8 1532(6). A threatened species is “any species which is
likely to become an endangered species within the foreseeable future throughout all or a
significant portion of its range.” Id. 8 1532(20). Subject to certain exceptions, ESA Section 9
prohibits the take of endangered species. Id. § 1538(a)(1)(B). “Take” is defined as to harass,

harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect. 16 U.S.C. § 1532(19).

2 In this case, “Secretary” refers to the Secretary of the Interior. The Secretaries of Commerce
and the Interior share responsibility for implementing the ESA. See 16 U.S.C. § 1532(15). The
Secretary of the Interior is responsible for administering the statute with respect to terrestrial
organisms such as the Bone Cave harvestman and discharges the relevant portions of his
responsibility through the Service. See 50 C.F.R. 8§ 17.11, 402.01(b).
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Any “interested person” may submit a petition requesting that the Secretary list,
reclassify, or remove a species from the list of protected species. 5 U.S.C. § 553(e); 16 U.S.C. §
1533(b)(3)(A). Section 4 of the ESA provides that, “[t]o the maximum extent practicable,” the
Secretary must make a finding within 90 days of receiving such a petition “as to whether the
petition presents substantial scientific or commercial information indicating that the petitioned
action may be warranted.” 16 U.S.C. 8 1533(b)(3)(A). If the Service makes a “positive” 90-day
finding that the petition does present such information, then the Service must conduct a status
review and, within 12 months after receiving the petition, make a finding that the action sought
by the petition is warranted, not warranted, or warranted but precluded by other listing priorities.
Id. § 1533(b)(3). If the Service makes a “negative” 90-day finding that the petition does not
present substantial scientific or commercial information indicating that the petitioned action may
be warranted, it ends the listing process for that petition, and the Service’s finding is subject to
judicial review as a final agency action. 16 U.S.C. § 1533(b)(3)(C)(ii).

1. FACTUAL AND PROCEDURAL BACKGROUND

A. 1988 L.isting Determination

The Bone Cave harvestman is an arachnid species that lives in caves and other
subterranean voids located in the Edwards Plateau in Travis and Williamson Counties. 58 Fed.
Reg. 43,818 (Aug. 18, 1993). On September 16, 1988, the Service determined that the Bone
Cave harvestman was endangered under the ESA. 53 Fed. Reg. 36,029 (Sept. 16, 1988). The
1988 listing determination applied to five species of karst invertebrates, including the Bee Creek
Cave harvestman. Subsequent scientific studies concluded that the Bee Creek Cave harvestman

actually consisted of two separate species: the Bee Creek Cave harvestman and the Bone Cave
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harvestman. As a result, in 1993, the Service made a technical correction to include both species
separately on the list of endangered species. 58 Fed. Reg. 43,818.

At the time of listing, the Bone Cave harvestman was threatened with extinction due to
habitat destruction and modification caused by development and urbanization. 53 Fed. Reg. at
36,029. For example, development could fill or collapse shallow caves; disturbances caused by
water drainage patterns could negatively affect the caves; exotic and predatory insects and other
organisms could be introduced and then out-compete the species for available sustenance; and
pollution, such as pesticides, fertilizers, oils, and other substances, could seep from the surface
into the cave systems, killing members of the species. 1d. at 36,029-30.

The Bone Cave harvestman listing determination was challenged and upheld in the 2003
Fifth Circuit case GDF Realty. There, a group of developers sought to undo the listing
determination because they wanted to develop 1,200 acres in “a rapidly growing” area in Travis
County near Austin where Bone Cave harvestman were present. GDF Realty, 326 F.3d at 624.
Like Plaintiff-Intervenors here, the developers in GDF Realty argued that the ESA’s take
provision as applied to the Bone Cave harvestman was unconstitutional. The Fifth Circuit
ultimately rejected their challenge and upheld the listing determination, aptly observing that the
Bone Cave harvestman was “threatened with the potential loss of habitat owing to ongoing
development activities,” and that the species exists “within an area that can be expected to
experience continued pressures from economic and population growth.” Id. (citing 53 Fed. Reg.
at 36,031-32) (internal quotations omitted). Among other reasons, the Fifth Circuit found the
ESA’s take provision was a critical aspect of a regulatory scheme aimed at recovering currently
endangered species and thereby preserving “the ‘incalculable’ value of the genetic heritage that

might be lost absent regulation.” Id. at 639.
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B. 2015 and 2017 90-Day Findings

On June 2, 2014, Plaintiffs filed a petition to remove the Bone Cave harvestman from the
list of endangered species. ® The Service issued a negative 90-day finding on Plaintiffs’ petition,
determining that the petition failed to present substantial scientific or commercial information
indicating that delisting the Bone Cave harvestman may be warranted. 80 Fed. Reg. 30,990 (June
1, 2015). After Plaintiffs brought suit challenging the 2015 90-day finding, the Service moved
for and was granted a voluntary remand to address an inadvertent clerical error in its decision,
namely, accidental failure to examine a CD of reference materials. Dkt. No. 55. The Service
reexamined the petition to delist the Bone Cave harvestman and the materials at issue and
released a new 90-day finding on March 31, 2017. 82 Fed. Reg. 20,861 (May 4, 2017) (“90-Day
Finding”); see also Dkt. No. 100.

In the 2017 90-day finding, the Service considered all relevant reference materials and
reasonably found that the petitioners failed to present substantial scientific or commercial
information indicating that the Bone Cave harvestman may warrant removal from the list of
endangered species. M003419-20.* Therefore, the Bone Cave harvestman remains a listed
endangered species, and the ESA protects it from unauthorized take.

STANDARD OF REVIEW

Under the Administrative Procedure Act (“APA”), a reviewing court shall “hold unlawful

and set aside agency action, findings, and conclusions found to be...not in accordance with law

[or] contrary to constitutional right, power, privilege, or immunity.” 5 U.S.C. 8 706(2)(A)-(B).

3 Plaintiff-Intervenors did not file their own petition challenging the 2015 or 2017 90-day
findings, nor were they listed on Plaintiffs’ petition.

4 Documents in the administrative record are cited by their Bates numbers and attached as
Exhibits 1-3.



Case 1:15-cv-01174-LY Document 145 Filed 12/15/17 Page 14 of 25

When evaluating a constitutional challenge to a statute like the ESA, plaintiffs must overcome a
presumption of constitutionality. See Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 538 (2012)
(Roberts, J.) (challengers must “clearly demonstrate” a statute’s unconstitutionality (citation
omitted)); Hodel v. Indiana, 452 U.S. 314, 323-24 (1981) (applying the presumption of
constitutionality to a Commerce Clause challenge).

ARGUMENT

l. PLAINTIFF-INTERVENORS’ CLAIMS ARE BARRED BY THE STATUTE OF
LIMITATIONS.

“Under established principles of sovereign immunity, the United States is immune from
suit unless it consents.” Dunn-McCampbell Royalty Interest, Inc. v. Nat’l Park Serv., 112 F.3d
1283, 1287 (5th Cir. 1997). When a statute of limitations applies to the United States’ waiver of
sovereign immunity, “a plaintiff’s failure to file his action within that period deprives the court
of jurisdiction.” Gandy Nursery, Inc. v. United States, 318 F.3d 631, 637 (5th Cir. 2003); Lane v.
Pena, 518 U.S. 187, 192 (1996) (holding that a waiver of sovereign immunity, and any
limitations placed on that waiver, must be strictly construed in favor of the government).
Challenges brought under the APA, like Plaintiff-Intervenors’ claims, ° are governed by the
general statute of limitations, 28 U.S.C. 8 2401(a), which provides, “every civil action against
the United States shall be barred unless the complaint is filed within six years after the right of
action first accrues.” See Dunn-McCampbell, 112 F.3d at 1286; Block v. North Dakota, 461 U.S.

273, 292 (1983) (“[C]onstitutional claim can become time-barred just as any other claim can”).

5 Plaintiff-Intervenors invoked the APA as the basis for their suit and not the ESA’s citizen suit
provision. See Dkt. No. 17 at 4. The statute of limitations analysis, however, would be
unchanged even if Plaintiff-Intervenors brought their claims as an ESA citizen suit. See Ctr. for
Biological Diversity v. Hamilton, 453 F.3d 1331, 1334 (11th Cir. 2006) (per curiam) (applying
section 2401(a)’s 6-year statute of limitations to ESA citizen suit claims).
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Unlike Plaintiffs in this case, Plaintiff-Intervenors do not challenge the Service’s 2015 or
2017 negative 90-day findings, which are hardly mentioned in Plaintiff-Intervenors’ brief.
Instead, Plaintiff-Intervenors argue that the Service has never had the constitutional authority to
regulate take of the Bone Cave harvestman. They facially challenge the constitutionality of the
Service’s ability to list the Bone Cave harvestman as an endangered species — an agency action
that occurred in 1988. The facial nature of their challenge is apparent from Plaintiff-Intervenors’
complaint, which broadly asks the Court to “remove the BCH from ESA listing,” “declare the
BCH listing unconstitutional,” and “order the Service to rescind listing of the BCH.” Dkt. No.
112 (*Pl-Int. Am. Compl.”) § 50; see also id. § 3 (challenging “the constitutionality for the
federal government to regulate the BCH and takes of BCH”); 4 (requesting “declaratory and
injunctive relief against Defendants...to determine that ESA regulation of the BCH is
unconstitutional”); § 55 (challenging the Service’s legal compliance “in regulating the BCH and
issuing regulations limiting BCH takes™). Such a broad remedy unspecific to the listing as
applied to the plaintiffs involved is the hallmark of a facial constitutional challenge. See Justice
v. Hosemann, 771 F.3d 285, 292 (5th Cir. 2014).

The 6-year statute of limitations applicable in this case began to run when Plaintiff-
Intervenors’ claims “first accrue[d].” 28 U.S.C. § 2401(a). On a facial challenge to a regulation
under the APA, the claim first accrues when the agency publishes the regulation in the Federal
Register. Dunn-McCampbell, 112 F.3d at 1287. Therefore, if there was any constitutional defect
in the Bone Cave harvestman listing determination, that violation occurred when the Service
took the final agency action of publishing a final rule listing the species as endangered on
September 16, 1988. See 53 Fed. Reg. 36,029; General Land Office of the State of Tex. v. U.S.

Fish & Wildlife Serv. (W.D. Tex.), Case No. A-17-CA-538-SS, Dkt. No. 47 (Nov. 30, 2017), at
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11-12 (Ex. 4) (finding claims brought in 2017 challenging validity of species’ 1990 endangered
listing were barred by 6-year statute of limitations). This means Plaintiff-Intervenors’ cause of
action accrued on September 16, 1988, and has been barred by the statute of limitations since
September 16, 1994.°

Because the United States has not waived its sovereign immunity, this Court lacks
jurisdiction to hear Plaintiff-Intervenors’ claims. Furthermore, “[i]t is a well-established principle
... that normally the Court will not decide a constitutional question if there is some other ground
upon which to dispose of the case.” Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S.
193, 205 (2009) (quotation omitted). As a result, the Court should dispose of Plaintiff-
Intervenors’ suit entirely based on their failure to meet the applicable statute of limitations and
not decide the constitutional questions raised.

1. BINDING FIFTH CIRCUIT PRECEDENT STATES THAT CONGRESS HAS

AUTHORITY UNDER THE COMMERCE CLAUSE TO REGULATE TAKE OF

THE BONE CAVE HARVESTMAN.

Congress’ authority under the Commerce Clause to regulate the take of intrastate species
such as the Bone Cave harvestman under the ESA has been the settled law in the Fifth Circuit
since GDF Realty was decided in 2003. Applying the “rational basis” test articulated in United
States v. Lopez, 514 U.S. 549 (1995), the Fifth Circuit found that regulation of the Bone Cave

harvestman was authorized under the Commerce Clause because Congress has the power to

regulate activities that substantially affect interstate commerce,” and take of Bone Cave

® Even if the Court uses as the accrual date the date of the technical correction that found the
Bone Cave harvestman was a separate species and listed it as such, that correction was issued on
August 18, 1993, meaning Plaintiff-Intervenors’ claims are still barred and have been since
August 18, 1999. See 58 Fed. Reg. 43,818.

" In Lopez, the Supreme Court outlined three permissible exercises of congressional authority
pursuant to the Commerce Clause, including Congress’ ability to regulate activities that
substantially affect interstate commerce. The two other valid exercises of Congressional
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harvestman, when appropriately considered in the aggregate with takes of other species protected
under the ESA, has the required substantial affect. GDF Realty, 326 F.3d at 628-629, 636-41.
The Fifth Circuit reaffirmed this holding in 2016 in Markle, 827 F.3d at 477.

Plaintiff-Intervenors do not mention the Fifth Circuit’s Markle decision, nor do they
dispute that their claims fail if the Court follows GDF Realty and the test it applies. Instead,
Plaintiff-Intervenors argue that this Court is free to depart from the Fifth Circuit’s binding
holdings in GDF Realty and Markle because, in their view, GDF Realty in effect has been
silently overruled, and instead the Court is required to analyze the Federal Defendants’ actions
using a new, more stringent test under the Necessary and Proper Clause. See, e.g., Pl-Int. Br. at 5.
Of course, even assuming arguendo Plaintiff-Intervenors have raised a colorable argument, this
Court as a District Court cannot overrule binding Circuit precedent. But, in any event, Plaintiff-
Intervenors are mistaken. GDF Realty remains binding law, and subsequent decisions have not
altered that fact.

A. GDF Realty remains the controlling law on the constitutionality of the regulation
of Bone Cave harvestman.

Plaintiff-Intervenors argue that the Supreme Court decisions Gonzales v. Raich, 545 U.S.
1 (2005), and National Federation of Independent Business v. Sebelius, 567 U.S. 519 (2012),
along with the Fifth Circuit’s decision in United States v. Whaley, 577 F.3d 254 (5th Cir. 2009),
have “altered the applicable test for evaluating regulations of non-commercial intrastate activity
from a traditional Commerce Clause analysis to an analysis where the regulation must be
justified under the Necessary and Proper Clause.” PI-Int. Br. at 5. According to Plaintiff-

Intervenors, regulations justified under the Necessary and Proper Clause require more scrutiny

authority over commerce are 1) Congress’ ability to regulate the channels of interstate commerce
and 2) Congress’ ability to protect the instrumentalities of interstate commerce and persons or
things in interstate commerce. See Lopez, 514 U.S. at 558-559.

10
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than those justified under the Commerce Clause. Id. Plaintiff-Intervenors misread the law. No
cases have silently overruled GDF Realty, and its holding has been expressly reaffirmed by the
Fifth Circuit as recently as 2016.

1. No cases have overruled GDF Realty.

No cases have altered the test expressed in GDF Realty for evaluating the authority of
Congress to regulate activities that substantially affect interstate commerce, including purely
intrastate activities. Contrary to Plaintiff-Intervenors’ assertion, the Supreme Court in Raich
reaffirmed the applicability of the rational basis test in such circumstances. Raich, 545 U.S. at
22. In Raich, the Supreme Court upheld the application of the Controlled Substances Act to the
intrastate cultivation and possession of home-grown medical marijuana, finding “that Congress
had a rational basis for believing that, when viewed in the aggregate , . . . leaving home-
consumed marijuana outside federal control would . . . affect price and market conditions.” 1d. at
19. In reaching that conclusion, the Court explained that “when a general regulatory statute bears
a substantial relation to commerce, the de minimis character of individual instances arising under
that statute is of no consequence.” Id. at 17 (quotation omitted). Utilizing a rational basis
standard, Raich thus reaffirmed Congress’ broad power to enact a comprehensive regulation of
activities affecting interstate commerce, even if that statute reaches some intrastate
noncommercial activities. And, just last year, the Fifth Circuit relied on Raich in reaffirming
GDF Realty. Markle, 827 F.3d at 476—77. Had Raich somehow overruled GDF Realty, sub
silentio, surely the Fifth Circuit would not have let the GDF Realty decision stand.

Plaintiff-Intervenors next argue that Chief Justice Roberts’ opinion in Sebelius overruled
GDF Realty by adopting Justice Scalia’s concurring opinion in Raich. Pl-Int. Br. at 20. The issue

before the Supreme Court in Sebelius was whether Congress had the power under Article | of the

11
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Constitution to enact a provision in the Patient Protection and Affordable Care Act requiring
non-exempted federal income taxpayers to maintain a minimum level of health insurance or
otherwise pay a tax penalty. 567 U.S. at 538-539, 564-73. The Supreme Court upheld the
minimum coverage provision as a valid exercise of Congress’ taxing power. Id. at 562-74. Chief
Justice Roberts, however, wrote a separate opinion expressing the view that Congress could not
require individuals to purchase health insurance under its commerce power because the
Commerce Clause only gives Congress the power to regulate commerce, not to compel it. 1d. at
547-61 (Roberts, C.J.). As other courts have recognized, “Chief Justice Roberts, however, only
wrote for himself on this issue.” United States v. Spann, 2012 WL 4341799, at *2 (N.D. Tex.
Sept. 24, 2012) (recognizing “the dissenters did not join any portion of Chief Justice Roberts’
opinion, nor did they agree to the judgment of the Court™), aff’d, 562 F. App’x 237 (5th Cir.
2014); see also People for the Ethical Treatment of Property Owners v. U.S. Fish & Wildlife
Serv., 852 F.3d 990, 1005 n.9 (10th Cir. 2017) (“PETPQO”) (noting that the plaintiff also cited
this portion of Sebelius for its argument, “but the cited portion of Chief Justice Roberts’ opinion
was joined by no other member of the Court”). Plaintiff-Intervenors’ argument that this portion
of Chief Justice Roberts’ opinion in Sebelius overruled GDF Realty is simply wrong.

2. The GDF Realty Court’s findings that activities requlated by the ESA
substantially affect interstate commerce apply equally here.

As shown above, the legal standards from GDF Realty remain controlling here. For
similar reasons, the application of those standards to the Bone Cave harvestman also remain
controlling. GDF Realty found that activity which destroys the habitat of species protected under

the ESA, even highly localized species like rare cave insects, can be regulated because there are

12
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a number of ways activities regulated by the ESA substantially affect interstate commerce.®
GDF Realty, 326 F.3d at 639-640 (finding that regulation of the Bone Cave harvestman is part of
a larger regulation of activity; the majority of “takes” result from economic activity such as
development; the ESA is national in scope; the interdependence of species compels the
conclusion that regulated ESA takes do affect interstate commerce; and the link between species
lost and substantial commercial effect is not attenuated); see also Markle, 827 F.3d at 476-78.°
No changes have occurred in the last 14 years that allow this Court to deviate from the GDF
Realty Court’s finding in this regard.

Plaintiff-Intervenors do not challenge these conclusions, essentially conceding that their

claims must be rejected if GDF Realty governs. Accordingly, the findings that led the GDF

& That Congress may also have non-economic motives for enacting the ESA does not undercut an
otherwise valid exercise of the Commerce Clause. See Raich, 545 U.S. at 12-13 (noting that one
of the main objectives of the statute was to “conquer drug abuse”); see also Heart of Atlanta
Motel v. United States, 379 U.S. 241, 257 (1964) (“Congress was not restricted by the fact that
the particular obstruction to interstate commerce with which it was dealing was also deemed a
moral and social wrong.”).

% Other courts of appeals have also pointed to the worldwide market in illegally taken animals,
preservation of species for future commercial and scientific benefit, the recognition that many
species are vital to maintaining the balance of nature within their environments, and that a
species’ presence in its natural habitat may spur commercial activity by encouraging fishing,
hunting, and tourism in the form of scientific research or wildlife viewing. See, e.g., Alabama-
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d 1250, 1274 (11th Cir. 2007). The
administrative record here reflects some of these effects. M003613-14 (noting that there have
been a few hundred wild species studied and used to advance medicine by providing “antibiotics,
anti-cancer agents, pain killers, and blood thinners”); id. (medical potential of species that have
yet to be examined is “an unfathomed reservoir of new and potentially more effective
substances”); M003615-16 (researchers are seeking to understand the importance of insects and
other animals, as well as plants containing natural toxins that repel harmful insects, for potential
applications to agriculture); M003626-32 (noting that Bone Cave harvestman has been the
subject of national research and publications, public funding to protect sensitive areas in the
Edwards Aquifer, and tourism related to its subterranean caves).

13
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Realty court to hold that Congress had a rational basis to conclude that regulating take of Bone
Cave harvestman substantially affects interstate commerce apply equally here.

I11.  REGULATION OF BONE CAVE HARVESTMAN TAKE IS VALID UNDER
THE NECESSARY AND PROPER CLAUSE.

As shown above, the law of this Circuit is that regulating take of the Bone Cave
harvestman is a valid exercise of Congress’ Commerce Clause power. It is therefore unnecessary
to consider whether the regulation is also constitutional under the Necessary and Proper Clause.
See, e.g., PETPO, 852 F.3d at 1008 (“Because we uphold this regulatory exercise under an
enumerated power, the Commerce Clause, we need not consider its constitutionality under the
Necessary and Proper Clause.”). However, even if Federal Defendants’ actions were evaluated
under the Necessary and Proper Clause, they remain constitutional under the law of this Circuit.

While Plaintiff-Intervenors nominally include a separate Necessary and Proper Clause
argument in their brief, it is just a re-packaging of their Commerce Clause arguments and thus is
similarly foreclosed by GDF Realty and Markle. See, e.g., PETPO, 852 F.3d at 1005 n.8 (noting
its holding would “remain unchanged” even if it the Court “proceed[ed] instead under the
assumption that Raich was decided under the Necessary and Proper Clause™). Plaintiff-
Intervenors do not challenge the constitutionality of the ESA itself. See PI-Int. Br. at 27 (“There
is no question in this forum as to the federal government’s ability to regulate the take of
commercially valuable species, species within the channels of commerce, or intrastate species on
federal land under the ESA.”). Rather, they challenge Congress’ ability to regulate the take of an
intrastate species on nonfederal land under the ESA. In such circumstances, where the
constitutionality of the underlying statute cannot be reasonably challenged, the Necessary and
Proper Clause requires only that the challenged application be a limited and rational extension of

Congressional power. United States v. Brune, 767 F.3d 1009, 1017 (10th Cir. 2014), cert. denied,
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135 S.Ct. 1469 (2015) (upholding registration requirements as necessary and proper means for
regulating interstate trafficking of child pornography); see also Alabama-Tombigbee, 477 F.3d at
1276 (“Even if we found a commercial nexus completely lacking here, we could not “‘excise
individual applications of a concededly valid statutory scheme’” (quoting Raich, 545 U.S. at
72)). As detailed above, the Fifth Circuit has already found that the regulation of take of Bone
Cave harvestman is such a rational extension. GDF Realty, 326 F.3d at 641.

For example, Plaintiff-Intervenors reprise their argument that Congress passed the ESA
take provisions to protect biodiversity and species’ genetic heritage, not to regulate economic
activities. Pl-Int. Br. at 24-25.1° However, the Fifth Circuit has already held that “Congress
enacted the ESA to curb species extinction as a consequence of economic growth and
development untempered by adequate concern and conservation,” and “concluded that the ESA
Is an economic regulatory scheme.” Markle, 827 F.3d at 477 (citing 16 U.S.C. § 1531 (a)(1));
GDF Realty, 326 F.3d at 640, 641. Similarly, Plaintiff-Intervenors contend that regulating take of
Bone Cave harvestman runs afoul of the Necessary and Proper Clause because it “upsets the
traditional balance of power between the federal government and the states.” PI-Int. Br. at 27.
This argument too is foreclosed by GDF Realty, 326 F.3d at 641 (the court’s holding “will not
allow Congress to regulate general land use or wildlife preservation”); see also Gibbs v. Babbitt,
214 F.3d 483, 500 (4th Cir. 2000) (“[T]he conservation of scarce natural resources is an
appropriate and well-recognized area of federal regulation”). Accordingly, even if the Court were

to reach the argument, Petition-Intervenors cannot make any showing that the outcome here

10 For support, Plaintiff-Intervenors cite GDF Realty 1l, 362 F.3d at 291. PI-Int. Br. at 25. This
citation, however, is not to the opinion of the Court but to a dissent from the denial of rehearing
en banc.
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would be any different under the Necessary and Proper Clause than under the Commerce

Clause.

CONCLUSION
Plaintiff-Intervenors’ claims should be dismissed. As explained above, they are barred by
the applicable statute of limitations and foreclosed by the governing law, which has been neither
expressly nor silently overruled. As a result, the Court should deny Plaintiff-Intervenors’ motion
for summary judgment and grant the Service’s cross-motion for summary judgment as to all

claims.

11 plaintiff-Intervenors make a passing reference to the Tenth Amendment but do not make any
arguments specific to it. Pl-In. Br. at 9. As a result, Plaintiff-Intervenors have waived any such
arguments. See, e .g., Tharling v. City of Port Lavaca, 329 F.3d 422, 430 (5th Cir. 2003) (issues
not raised in opening brief are waived); United States v. Charles, 469 F.3d 402, 408 (5th Cir.
2006) (“Inadequately briefed issues are deemed abandoned.” (citation omitted)); Patty v. United
States, CIV.A.No0.H-13-3173, 2015 WL 1893584, at *9 (S.D. Tex. Apr. 27, 2015) (same at
summary judgment stage).
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experienced human use yet the species persists in them. The petition contends that, since
the Bone Cave harvestman exists in Inner Space Caverns, human visitation is not a threat,
The petition also states that Three-mile and Four-mile Cave had graffiti from the 1890s,
1920s, and 1950s. However, no detailed information was provided to demonstrate if
these caves experienced continued human use. The petition also indicates that Four-Mile
Cave was inaccessible to humans prior to 2009, due to boulders blocking the entrance. In
addition, the petition provided no trend analysis for these caves. As stated earlier, the
observation of the species in these locations does not mean the populations at these
locations have not been impacted (in a way that is short of extirpation) or can withstand
the long-term impacts that are expected to occur to karst invertebrate populations in
developed areas or from human visitation.

In the species 5-year status review (Service 2009, p. 18), we said, “[a]lthough
climate change was not identified as a threat to 7. reyesi in the original listing document
or in the recovery plan, the species’ dependence on stable temperatures and humidity
levels opens the possibility of climatic change impacting this species. Therefore, while it
appears reasonable to assume that T reyesi may be affected, we lack sufficient certainty
to know how climate change will affect this species.”

The petition states that “the use of small voids or ‘mesocaverns’ within the
geologic formations known to support occupied caves mitigates the potential threat of
climate change.” We acknowledge that mesocaverns may provide some protection from
fluctuations in temperature and humidity that may be induced by climate change.
However, the presence of mesocaverns alone will likely not be sufficient to ameliorate all

of the effects that climate change may pose to this species, especially in the long run.
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Karst invertebrates depend on stable temperatures and high humidity (Barr 1968, p. 47;
Mitchell 1971, p. 250). The temperatures in caves are typically the average annual
temperature of the surface habitat and vary much less than the surface environment
(Howarth 1983, p. 372; Dunlap 1995, p. 76). If average surface temperatures increase,
this could result in increased in-cave temperatures, which could affect the Bone Cave
harvestman.

Increased and/or more severe storms, as well as prolonged periods of high
temperatures and drought between rainfall events, associated with anticipated climate
change effects may also impact the cave environment. Changes in rainfall regimes may
affect the harvestman in several ways, including directly either through flooding or
indirectly by modifying their habitat or nutrient availability. Changes in rainfall regimes
could (1) alter the moisture levels within the caves leaving them drier between floods,
which could lead to desiccation of the Bone Cave harvestman; and (2) affect the amount
and timing of nutrients washed into a cave, potentially resulting in longer periods
between nutrient input. These changes to drier and less suitable conditions in the caves
will likely cause the Bone Cave harvestman to retreat farther into mesocaverns and away
from nutrients that are thought to be located in larger cave passages (Howarth 1987, pp.
5-7), causing individuals to spend more energy trying to acquire nutrients in an already
stressed environment. In addition, caves in arid regions have been shown to have smaller
invertebrate populations and diversity due to less moisture and nutrient availability
(George Veni, National Cave and Karst Research Institute, pers. comm. 2010). Since the
Bone Cave harvestman is also sensitive to these habitat parameters, it is reasonable to

predict that the effects of climate change on these habitat parameters could affect its
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populations in a similar manner despite the presence of mesocaverns.

Further, stochastic (random) events from either environmental factors (for
example, severe weather) or demographic factors (which come from the chance events of
birth and death of individuals) exacerbate threats to the species because of its small
population size (Melbourne and Hastings 2008, p. 100). The risk of extinction for any
species is known to be highly inversely correlated with population size (Pimm et al.
1988, pp. 774-775; O’ Grady er al. 2004, pp. 516, 518). In other words, the smaller the
population the greater the overall risk of extinction. Therefore, threats to the Bone Cave
harvestman are exacerbated by its small population size, which makes it more vulnerable
to existing threats,

Finding

The U.S. Fish and Wildlife Service and the National Marine Fisheries Service
(Services) use the rulemaking process in our administration of the Act, in particular
section 4 of the Act. Section 4(b)(3) of the Act establishes deadlines and standards for
making findings on petitions to conduct rulemakings under section 4. As stated above,
the Services revised the regulations at 50 CFR 424.14 to clarify the procedures under
which the Services evaluate petitions effective October 27, 2016 (81 FR 66462;
September 27, 2016). We originally received the petition that is the subject of this
document on June 2, 2014, with supplemental information received on October 6, 2016.
We therefore evaluated this petition under the 50 CFR 424.14 requirements that were in
effect prior to October 27, 2016, as those requirements applied when the petition and
supplemental information were received.

We have reviewed the petition, including all accompanying materials, and
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evaluated readily available, related information in our files. The results of the 2009 5-
year review and the assessment of threats in the five factor analysis presented in this 90-
day finding do not indicate that the original classification was made in error. The
petitioners have primarily based their contention that the species can thrive in developed
areas on information that we have previously considered and rejected while working on
previous documents (Service 2009, 2012). Petitioners present limited new information,
such as the fact that four occupied caves have been discovered since the 5-year status
review. In addition, petitioners assert that seven other caves are occupied. However, we
lack, and the petition did not provide, locality information or taxonomic verifications
related to these potential additional locations of the species. The other arguments
presented in the petition lack a large enough sample size to produce population trend
information for the Bone Cave harvestman. The petition provided no trend analysis to
indicate that this species can withstand the threats associated with development or climate
change over the long term. In addition, these threats, particularly those related to
development, appear to be increasing in severity. Based on our review and evaluation,
we find that the petition does not present substantial scientific or commercial information
indicating that the delisting of the Bone Cave harvestman may be warranted due to
recovery, extinction, or error in the original scientific data at the time the species was
classified or in our interpretation of the data.

Although this finding ends our formal consideration of the petition, we are in the
process of conducting a species status assessment and 5-year status review. Specifically,
section 4(c)(2)(A) of the Act requires us to review each listed species’ status at least once

every 5 years. On April 15, 2015, we published a notice in the Federal Register initiating
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this review {80 FR 20241). The purpose of a 5-year review is to determine whether listed
species should be removed from the list or changed in status under the Act. In this case,
we are developing a species status assessment as a tool to inform the 5-year status review.
The 5-year review will consider whether the species status has changed since the time of
its listing or its last status review and whether it should be reclassified as threatened or
delisted. We invite the public, including the petitioners and other interested parties, to
submit new data and information for consideration in this ongoing process.

Much progress has been made toward recovery in the North Williamson and
Jollyville Plateau Karst Fauna Regions. We encourage interested parties to continue to
gather data and implement conservation actions across the range of the Bone Cave
harvestman that will further assist with the conservation of this species. If you wish to
provide information regarding the Bone Cave harvestman, you may submit your
information or materials to the Field Supervisor, Austin Ecological Services Field Office
(see ADDRESSES) at any time.
References Cited
A complete list of references cited is available on the Internet at
http:/’www.regulations.gov and upon request from the Austin Ecological Services Field
Office (see FOR FURTHER INFORMATION CONTACT).
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Authority

The authority for this action is the Endangered Species Act of 1973, as amended

(16 U.S.C. 1531 et seq.).

Dated:

Director, U.S. Fish and Wildlife Service
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Authority

The authority for this action is the Endangered Species Act of 1973, as amended

(16 U.S.C. 1531 et seq.).

Dated: MAR-20-2017

jﬁ:/m) . Ku/\/ﬁ’b

James W. Kurth

AN
pans Director, U.S. Fish and Wildlife Service
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Defense Exhibit 2



C U§ Fishi & 'Whldlife Service

Why Save
Endangered
Species?




b Since life began on Earth, |
countless creatures have
come and gone, rendered
extinct by naturally
changing physical and
brological conditions.

Since extinction 18 part
of the natural order, and
of many other species
remain, some people ask:
“Why save endangered
species? Why should we
spend money and, effort
to conserve them?

How do we benefit?”
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Congress answered these questions

in the preamble to the Endangered
Species Act of 1973, recognizing that
endangered and threatened species of
wildlife and plants “are of esthetic,
ecological, educational, historical,
recreational, and scientific value to
the Nation and its people.” In this
statement, Congress summarized
convineing arguments made by
scientists, conservationists, and
others who are concerned by the
disappearance of unique creatures.
Congress further stated its intent
that the Act should conserve the
ecosystems upon which endangered
and threatened species depend.

Although extinctions occur naturally,

scientific evidence strongly indicates

that the current rate of extinction

is much higher than the natural or

background rate of the past. The

main force driving this higher rate of

loss is habitat loss. Over-exploitation
of wildlife for commercial

. purposes, the introduction of

ﬁ% harmful exotic (nonnative)

organisms, environmental
pollution, and the spread
of diseases also pose
serious threats to our
world’s biological
heritage.

Passenger
pigeons once
numbered in
the billions but
now exist only in
MUSeUMS.

Chip Clark/Smithsonian
Institution
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Conservation actions carried out

in the United States under the
Endangered Species Act have been
successful in preventing extinection
for 99 percent of the species that are
listed as endangered or threatened.
However, species loss on a global
scale continues to increase due to
the environmental effects of human
activities.

Biologists estimate that since the
Pilgrims landed at Plymouth Rock
in 1620, more than 500 species,
subspecies, and varieties of our
Nation’s plants and animals have
become extinet. The situation in
Earth’s most biologically rich
ecosystems is even worse. Tropical
rainforests around the world, which
may contain up to one half of all living
species, are losing millions of acres
every year. Uncounted species are
lost as these habitats are destroyed.
In short, there is nothing natural
about today’s rate of extinetion.

Raght: Former
rainforest habitat

Below: Intact
raanforest at
dawn

CECB/BU Photo Library




Courtesy of Great Smoky Mountains National Park and the American Chestnut Foundation

Not too long ago, almost one quarter of the trees in the
Appalachian forests were American chestnuts. They helped
support not only wildlife but the people living among

them. Chestnuts were an important cash crop for many
families. As year-end holidays approached, nuts by the
railroad car were sold and shipped to northeastern cities.
Chestnut timber, strong and rot resistant, was prized for
building barns, fences, furniture, and other products. This
photograph of the Shelton family, taken around 1920, shows
the size American chestnut trees once reached.

First detected in 1904, an Asian fungus to which native
chestnuts had little resistance appeared in New York City
trees. The blight spread quickly, and by 1950 the American
chestnut was virtually extinct except for occasional root
sprouts that also became infected. Organizations such

as the American Chestnut Foundation are working with
plant breeders to develop a disease res1stant straln and
restore it to the eastern forests. 0361
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enefits of Natural Diversity

How many species of plants and
animals are there? Although scientists
have classified approximately

1.7 million organisms, they recognize
that the overwhelming majority have
not yet been catalogued. Between

10 and 50 million species may inhabit
our planet.

None of these creatures exists in a
vacuum. All living things are part of

a complex, often delicately balanced
network called the biosphere. The
earth’s biosphere, in turn, is composed
of countless ecosystems, which include
plants and animals and their physical
environments. No one knows how the
extinction of organisms will affect

the other members of its ecosystem,
but the removal of a single species

can set off a chain reaction affecting
many others. This is especially true
for “keystone” species, whose loss can
transform or undermine the ecological
processes or fundamentally change
the species composition of the wildlife
community.

Chisos Mountain hedgehog

© Don Kurz



Tracy Brooks

Gray wolf

The gray wolf is one such keystone
species. When wolves were restored
to Yellowstone National Park, they
started to control the park’s large
population of elk, which had been
over consuming the willows, aspen,
and other trees that grew along
streams. The recovery of these trees
is cooling stream flows, which benefits
native trout, and increases nesting
habitat for migratory birds. Beavers
now have willow branches to eat,
and beaver dams create marshland
habitat for otters, mink, and ducks.
Wolves even benefit the threatened
grizzly bear, since grizzlies find it
easier to take over a wolf kill than to
bring down their own elk.

Contributions to Medicine

One of the many tangible benefits

of biological diversity has been its
contributions to the field of medicine.
Each living thing contains a unique
reservoir of genetic material that
has evolved over eons. This material
cannot be retrieved or duplicated

if lost. So far, scientists have
investigated only a small fraction

of the world’s species and have just
begun to unravel their chemical
secrets to find possible human health
benefits to mankindo >0 2



Case 1:15-cv-01174-LY Document 145-1 Filed 12/15/17 Page 44 of 64

The rosy
periwinkle, a
plant native to
the island of
Madagascar; has
yielded powerful
substances
effective in
treating childhood
leukemaa and
other diseases.

No matter how small or obscure a
species, it could one day be of direct
importance to us all. It was “only”

a fungus that gave us penicillin,

and certain plants have yielded
substances used in drugs to treat
heart disease, cancer, and a variety of
other illnesses. More than a quarter
of all prescriptions written annually in
the United States contain chemicals
discovered in plants and animals. If
these organisms had been destroyed
before their unique chemistries were
known, their secrets would have died
with them.

A few hundred wild species have
stocked our pharmacies with
antibiotics, anti-cancer agents, pain
killers, and blood thinners. The
biochemistry of unexamined species is
an unfathomed reservoir of new and
potentially more effective substances.
The reason is found in the principles
of evolutionary biology. Caught in an
endless “arms race” with other forms
of life, these species have devised
myriad ways to combat microbes

and cancer-causing runaway cells.
Plants and animals can make strange

M. Plotkin
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The peeling bark
of the Pacific yew,
original source of
the drug taxol.

Tarantula

Jim Rorabaugh

molecules that may never occur to a
chemist. For example, the anti-cancer
compound taxol, originally extracted
from the bark of the Pacific yew

tree, is “too fiendishly complex” a
chemical structure for researchers
to have invented on their own, said

a scientist with the U.S. National
Cancer Institute. Taxol has become
the standard treatment for advanced
cases of ovarian cancer, which strikes
thousands of women every year.

But until the discovery of taxol’s
effectiveness, the Pacific yew was
considered a weed tree of no value
and was routinely destroyed during
logging operations.

Some of the most promising natural
wonder drugs come from compounds
not usually associated with healing:
poisons. One pharmaceutical company
is marketing a blood thinner based on
the venom of the deadly saw-scaled
viper. A protein from another Asian
pit viper is being studied because

it appears to inhibit the spread of
melanoma cells, and a compound
from the venom of some tarantula
species may lead to new treatments

for neurological disc())rc')(%g%"s1 such as
Parkinson’s diseagt.

Dave Powéll/U.S. Forest Service



Case 1:15-cv-02d74-LY Document 145-1 Filed 12/15/17 Page 46 of 64

Some
Sfarmers put
up nest boxes
to attract bats
that consume
harmful 1nsects.

Merlin D. Tuttle/
Bat Conservation
International

Biodiversity and Agriculture

Many seemingly insignificant forms of
life are beginning to show important
benefits for agriculture. Farmers are
using insects and other animals that
prey on certain crop pests, as well as
using plants containing natural-toxins
that repel harmful insects. These are
called “biological controls,” and in
many cases they are a safe, effective,
and less expensive alternative to
synthetic chemicals.

Thomas Jefferson once wrote that
“the greatest service which can be
rendered any country is to add a
useful plant to its culture, especially
a breadgrain.” It has been estimated
that there are almost 80,000 species

Texas wild rice

Sue Emery
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of edible plants, of which fewer than

20 produce 90 percent of the world’s
food. If underutilized species are
conserved, they could help to feed
growing populations. One grain
native to the Great Lakes States,
Indian wild rice, is superior in protein
to most domesticated rice, and its
increasing commercial production
earns millions of dollars annually.
Crossing it with a related but
endangered species, Texas wild rice,
could result in a strain adaptable to
other regions of the country.

Christopher Best

Walker’s manioc is an endangered plant endemic to

the Lower Rio Grande Valley of southern Texas and
northeastern Mexico. It is closely related to an important
crop plant, cassava, which 1s a staple food in many parts
of the world. Walker’s manioc could contain genes that
provide salt, drought, cold, or disease resistance for strains
of commercial cassava. M003616



Peregrine falcon

Ted Swem

Environmental Monitors

Many individual species are

uniquely important as indicators of
environmental quality. The rapid
decline in bald eagles and peregrine
falcons in the mid-20th century was

a dramatic warning of the dangers

of DDT—a strong, once widely used
pesticide that accumulates in body
tissues. (It hampered fertility and egg-
hatching success in these species.) In
another example, lichens and certain
plants like the eastern white pine are
good indicators of excess ozone, sulfur
dioxide, and other air pollutants.
Species like these can alert us to the
effects of some contaminants before
more damage is done.

Freshwater mussels are also very
effective environmental indicators.
The eastern United States boasts

the richest diversity of freshwater
mussels in the world. These animals
are filter feeders, drawing in water
and straining out food particles. Their
method of feeding helps to keep our
waters clean. But Mgggﬁéé mussels



Richard Biggins

J.R. Shute/Conservation Fisheries, Inc.

Fanshell mussel

Amber darter

filter material from the water, they
are often the first animals to be
affected by water pollution. They
tend to accumulate whatever toxins,
such as chemicals in agricultural
and industrial runoff, are present

in their habitat. Too much pollution
can eliminate the mussels. Other
threats to mussel populations
include siltation, the introduction of
competing nonnative mussels, stream
channelization and dredging, and
the impoundment of free-flowing
streams and rivers. Today, most
native freshwater mussel species
are considered to be endangered,
threatened, or of special concern.

---------
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cosystem sServices

As the pioneering naturalist Aldo
Leopold once stated, “To keep every
cog and wheel is the first precaution
of intelligent tinkering.” As we

tinker with ecosystems through our
effects on the environment, what
unexpected changes could occur?

One subject of increasing concern is
the impacts these effects can have

on “ecosystem services,” which is a
term for the fundamental life-support
services provided by our environment.
Ecosystem services include air and
water purification, detoxification and
decomposition of wastes, climate
regulation, regeneration of soil
fertility, and the production and
maintenance of biological diversity.
These are the key ingredients of our
agricultural, pharmaceutical, and
industrial enterprises. Such services
are estimated to be worth trillions

of dollars annually. Yet because most
of these services are not traded in
economic markets, they carry no price
tags that could alert society to changes
in their supply or declines in their
functioning. We tend to pay attention
only when they decline or fail.

:;ﬂ___" Ty T | e A -y -

Wetlands, like those at the John Heinz National Wildlife

Refuge near Philadelphia, clean water, l\ﬁgg&éﬁg% floodinyg,
and provide quality wildlife habitat.

John and Karen Hollingsworth




Keith Weller

Alpine pennycress

An emerging field called
phytoremediation is an example of
the ecosystem services provided

by plants. Phytoremediation is a
process that uses plants to remove,
transfer, stabilize, and destroy
contaminants in soil and sediment.
Certain plant species known as metal
hyperaccumulators have the ability
to extract elements from the soil
and concentrate them in the easily
harvested plant stems, shoots, and
leaves. The alpine pennycress, for
example, doesn’t just thrive on soils
contaminated with zinc and cadmium,;
it cleans them up by removing

the excess metals. In the home,
houseplants under some conditions
can effectively remove benzene,
formaldehyde, and certain other
pollutants from th¥ 99720



Laura Riley

Birdwatching at J.N. “Ding” Darling National Wildlife
Refuge on Florida’s Gulf Coast.

Other Economic Values

Some benefits of animals and plants
can be quantified. For example, the
Texas Parks and Wildlife Department
calls birding “the nation’s fastest
growing outdoor recreation.” It
estimates that birders pump an
estimated $400 million each year
into the state’s economy. A host

of small rural towns host festivals

to vie for the attention of these
birders. Nationwide, the benefits
are even more amazing. In a recent
study (Birding in the United States:
A Demographic and Economic
Analysis), the U.S. Fish and Wildlife
Service estimated that wildlife
watching—not just bird watching—
generated $85 billion in economic
benefits to the nation in 2001.

M003621



Steve Hillebrand

Whooping cranes in Texas.

George Lavendowski

Attwater’s greater prairie-chicken, another Texas bird.

M003622

of 64



Case 1:15-cv-01174-LY D?ﬁijemgnlt)l%;l a% el;iled 12/15/17 Page 54 of 64
[ u

If imperiled plants and animals
lack a known benefit to mankind,
should we care if they disappear?
If a species evolves over millennia
or is created by divine intent,

do we have a right to cause its
extinction? Would our descendants
forgive us for exterminating a
unique form of life? Such questions
are not exclusive to scientists

or philosophers. Many people
believe that every creature has an
intrinsic value. The loss of plant
and animal species, they say, is

not only shortsighted but wrong,
especially since an extinct species
can never be replaced. Eliminating
entire species has been compared
to ripping pages out of books that
have not yet been read. We are
accustomed to a rich diversity in
nature. This diversity has provided
inspiration for countless writers and
artists, and all others who treasure
variety in the natural world.

S_uzanne L. Colliﬁs/ Center for North American Herpetology

San Francisco garter snake MO003623
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Among its many values, wildlife is a source of inspiration.
For example, the bird paintings by John James Audubon,
such as this 1mage of wory-billed woodpeckers, are
recognized as fine art. Once feared to be extinct, the
wory-bill was rediscovered recently in Arkansas.

In his story

“The Beay,”
writer William
Faulkner depicted
a number of
creatures that

are now rare,
wcluding wolves,
panthers, the
wory-billed

woodpecker;

and, of course, .

the animal 2

now known as =
o o N

the Louisiana =)

black bear:
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National Cave and Karst
Research Institute
= A=

21 March 2017

Michael Warriner, Supervisor

U.S. Fish and Wildlife Service

Austin Ecological Services

10711 Burnet Rd., Suite 200

Austin, TX 78758

Via e-mail: michael_warriner@fws.gov

Re: Commercial value of endangered karst invertebrates

Dear Mr. Warriner,

This letter responds to the issue about the commercial value of endangered karst
invertebrate species that are federally listed in Texas, with emphasis on the Bone Cave
harvestman (Texella reyesi). | am writing in two capacities. First, | am the Executive
Director of the National Cave and Karst Research Institute (NCKRI), which was created
by the US Congress in 1998 and mandated to:
1) further the science of speleology;
2) centralize and standardize speleological information;
3) foster interdisciplinary cooperation in cave and karst research programs;
4) promote public education;
5) promote national and international cooperation in protecting the environment
for the benefit of cave and karst landforms; and
6) promote and develop environmentally sound and sustainable resource
management practices.
Second, | have conducted extensive research and provided management guidance
to the US Fish and Wildlife Service (USFWS) for the past 29 years since the karst
invertebrates were listed. Most of this work occurred prior to my employment by NCKRI
when | ran my own company that specialized in cave and karst environmental
consulting.

While the issue in question focuses on the Bone Cave harvestman, my reply will apply to
the Bone Cave harvestman and all of the listed karst invertebrates in Texas.

In general, the Bone Cave harvestman and all endangered karst invertebrates are
easily dismissed as having no commercial value. They are tiny, relatively few in
observable number, produce no known vital ecological services to humanity, and are
difficult to observe in their dark, underground environments. However, this view point is
quite limited and misses several important commercial contributions that can be
classified into the following four categories that | elaborate on below:

e Research

e Conferences and publications

400-1 Cascades Avenue, Carlsbad, NM 88220-6215 USA
575.887.5518 « 575.887.5523 (fax)

info@nckri.org ¢ www.nckri.org M003626
Printed on Recycled Paper




Case 1:15-cv-01174-LY Document 145-1 Filed 12/15/17 Page 59 of 64

e Environmental/water supply protection
e Public education/tourism

Research

Study of the all of the listed karst species invertebrate and other species in their
ecosystems began decades before the species were listed. Some of those studies were
the foundation for the listings. Since the listings, studies of the karst ecosystems, not just
the Bone Cave harvestman and the other listed karst invertebrate species, have
intensified tremendously. | emphasize the importance of the ecosystems because the
listed species do not occur in isolation from other animals. Understanding the ecology,
life cycles, and conservation needs of the Bone Cave harvestman and other listed karst
invertebrates requires an equal understanding of the non-listed species which share
their habitat. In my experience, this is best illustrated by my work for USFWS that
delineated “Karst Fauna Regions” based on the distribution of the listed species and
associated non-listed species that defined regions of similar habitat in the Bexar (Veni,
1994, 2002) and Travis and Williamson County areas (Veni and Associates, 1992; Veni
and Martinez, 2007). These Karst Fauna Regions stand as the foundation on which
critical habitat and many other conservation measures are based (e.g., USFWS 1994,
2012).

The listing of the species focused biological attention on the critical need to study the
invertebrates and associated non-listed species. My funded biological consulting
projects alone included taxonomic specialists in the various animal groups who lived in
nine US states (California, lowa, Missouri, New Hampshire, New York, North Carolina,
Ohio, Texas, and Virginia) and two countries (Canada and USA), as an example of
interstate and intrastate commerce. Most of my projects were funded by private
corporations and individuals, as well as by public agencies. | am aware of dozens of
other consulting studies on the listed and associated non-listed species, including the
listed Bone Cave harvestmen, and would not be surprised if such studies totaled in the
hundreds. Scientists have been funded by diverse interstate and intrastate sources of
grants and contracts to study these species. | am aware of published research on the
listed and associated non-listed fauna in their ecosystems that were collectively
supported by grants and contracts provided by:

e Austin Community Foundation (Bendik et al., 2013)
Cave Research Foundation (Krejca, 2009)
City of Austin (Bendik et al., 2013)
Engineer Research and Development Center (Taylor and Krejca, 2005)
La Cantera Development Company (Paquin and Hedin, 2004; White et al., 2009)
Marist College (Espinasa et al., 2016)
National Speleological Society (Krejca, 2009)
North American Native Fishes Association (Krejca, 2009)
P.E.O. Presidential Endowed Scholar Award (Krejca, 2009)
Phi Kappa Phi (Krejca, 2009)
Phi Sigma Biological Honor Society (Bendik et al., 2013)
Sigma Xi (Krejca, 2009)

M003627
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Texas Department of Transportation (Paquin and Dupérré, 2009)

Texas Parks and Wildlife Department (Bendik et al., 2013)

University of Arizona (Gomez et al., 2016)

University of Texas at Arlington (Bendik et al., 2013)

University of Texas at Austin (Krejca, 2009)

University of Texas at Austin Environmental Studies Institute (Krejca, 2009)
University of Texas at Austin Institute for Latin American Studies (Krejca, 2009)
University of Texas at Austin Zoology Department (Krejca, 2009)

US Army (Taylor and Krejca, 2005)

US Fish and Wildlife Service (Bendik et al., 2013; Paquin and Hedin, 2004; White et
al., 2009)

¢ US National Science Foundation (Bendik et al., 2013; Gomez et al., 2016)

One important aspect of the above research is that it adds to the repository of human
knowledge. History contains many examples of how pure research of no apparent
commercial value was later found to have direct, broad application for practical
commercial purposes (e.g. the importance of insulin to relieving diabetes). The
proverbial and perhaps actual cure to cancer and many other human needs may be
discovered through this foundational research on the listed karst invertebrates.

Conferences and publications
| am not aware of any conferences dedicated to the listed karst invertebrates. The

Austin Field Office of the USFWS holds occasional “Karst Conservation Initiative”
workshops and seminars that are attended by land managers, scientists, consultants,
and students throughout the region.

In contrast, | am aware of a least 18 papers on the listed invertebrates and associated
species presented at the 15" International Congress of Speleology, which was held in
Kerrville, Texas in 2009 (White, 2009). Most of these were offered at a special symposium:
Protection and Management of Rare and Endangered Subterranean Fauna. Dozens of
other papers have been presented at other conferences and published in professional
journals. The most focused publications on the species in question are the Texas
Speleological Monograph series published by the Texas Memorial Museum, with issue
numbers 1, 3, 5, 6, and 7 being especially notable as Studies on the Cave and
Endogean Fauna of North America, I-V.

Environmental/water supply protection

In 2000, the citizens of the City of San Antonio voted to increase their taxes to raise $45
million to acquire environmentally sensitive land. After those funds were expended, they
voted again but to raise $90 million in 2005, and again in 2010 for another $90, and most
recently approving $100 million in 2015 (City of San Antonio, 2017) by a majority of
nearly 80%.

The environmentally sensitive areas of interest were primarily over the recharge zone of
the Edwards Aquifer, where this sole source water supply is naturally replenished by

3
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rainfall. Much of this area overlaps with habitat of several of the listed karst
invertebrates. A similar program was enacted in the City of Austin, but | am focusing on
San Antonio because | was highly involved with the project as a member of the
Scientific Evaluation Team that created the model to identify the most preferred lands
to acquire. A key element of that model included the areas where endangered
species were known, raising their value in importance in protecting the single most of
important economic resource of that region—the water supply for nearly 2 million
people (Veni et al., 2001).

These popular actions were initiated by citizens who were frustrated by the State’s
perceived limitations on protecting the Edwards Aquifer from urbanization. Acquisition
of the land by purchase and easement proved a solution to the limited power of
regulations. Similarly, although indirectly, numerous properties that were preserved to
protect populations of karst invertebrates, also protect the quality and quantity of
water that recharges the Edwards Aquifer in the San Antonio and Austin areas. Like the
human species, the karst invertebrates require an adequate volume of water and that
it be clean of the chemicals that pollute urban runoff. The volume of water replenishing
the aquifer through these preserves could be calculated, and its commercial value
determined. In addition to clean water, the air-filtering capacity of the abundant trees
in these protected areas could be calculated. Two direct interstate and intrastate
commercial values to the clean Edwards Aquifer water include commercial bottling
companies (e.g. Artesia Springs water and Lone Star Brewing) and food sales (e.g.
Pace Foods).

Public education/tourism

Several of the properties acquired for environmental and water protection, including
protection of the listed karst invertebrates, are now parks and other publically
accessible open spaces that enhance the quality of life in those communities. I’'m not
aware of any studies that have quantified how many people moved to those cities or
into adjacent neighborhoods to enjoy those benefits, but expect they could be
determined.

Sun City in Willamson County, Texas, prides itself on its lack of property fences and
abundant freely accessible green spaces, yet many of those green spaces were set
aside to protect the listed karst invertebrates, including the Bone Cave harvestman.
Many of the homeowners may not be aware of the invertebrates, but they were willing
to pay a premium for their homes next to those karst preserves. | can’t help but believe
that out-of-town visitors to such homes may stay a little longer in the area, infusing more
of their income into the local economies, because of the amenities resulting from these
protected endangered species areas. The Sun City Corporation has requested the
Texas Speleological Survey to produce a book on the caves of Sun City that it could
distribute to its residents. The book is in production.

While the listed karst invertebrates are not generally observable by the public, there are
some locations where they might be seen. Inner Space Cavern is home to the Bone

4
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Cave harvestman and hosts tens of thousands of visitors each year. | do not recall ever
hearing that the owners of the cave advertise that fact, but | expect that if they did
that it may increase visitation.

In contrast, the Texas Cave Management Association advertises on its website
(http://www.tcmacaves.org/robberbaron/index.php) and on-site kiosk the presence of
two endangered invertebrates in Robber Baron Cave, Texella cokendolpheri which is
similar to the Bone Cave harvestman, and the blind spider Cicurina baronia. Hundreds
of people are led through the cave each year, most of whom make donations to the
nonprofit association to learn about the cave, its history, and inhabitants.

Further, at the National Cave and Karst Research Institute | have an exhibit plan for our
museum that is in development. It includes a karst species viewing area. To the best of
my knowledge, this will be the first exhibit where the general public can directly view
and learn about karst invertebrate species, which will be concurrently studied by
institute staff to learn more about the species’ life cycles and to how to captive breed
them in case of catastrophic loss in their native habitat. The listed karst invertebrates are
not considered for display initially, but potentially at a later time when captive raising
and display of related non-listed species proves that the listed species can be
contained and raised safely. Generally over 400,000 people each year visit Carlsbad
Caverns National Park, which is located near the institute, and | anticipate that many of
those people will also visit the national cave and karst museum and science center we
are creating.

Closing
| am not an economist and am not qualified to quantify the commercial economic

value of the listed karst invertebrates. However, | believe | have shown that there is
considerable and diverse direct, indirect, and potential commercial value to the
species.

If you have questions or need additional information, please let me know.

Sincerely,

)
D ,Q@Jl

George Veni, Ph.D.
Executive Director
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

AMERICAN STEWARDS OF
LIBERTY, et al.

Plaintiffs,
No. 15-cv-1174-LY
V.

UNITED STATES FISH & WILDLIFE
SERVICE, et al.
Federal Defendants.
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FEDERAL DEFENDANTS’ INDEX OF EXHIBITS IN SUPPORT OF THEIR CROSS-
MOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO PLAINTIFF-
INTERVENORS’ MOTION FOR SUMMARY JUDGMENT [DKT NO. 133]

Exhibit 1 - M003393-424

90-Day Finding on a Petition to Remove the Bone Cave Harvestman from the List of
Endangered and Threatened Wildlife

Exhibit 2 - M003606-25
U.S. Fish and Wildlife Service, Why Save Endangered Species?
Exhibit 3 - M003626-32.

Comment by Dr. George Veni, Executive Director of the National Cave and Karst Research
Institute.

Exhibit 4

General Land Office of the State of Texas v. U.S. Fish and Wildlife Serv. (W.D. Tex.), Case No.
A-17-CA-538-SS, Dkt. No. 47 (Nov. 30, 2017)
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FOR THE WESTERN DISTRICT OF TEXAS 17 un Moy o 20
AUSTIN DIVISION ‘W I 42

! =mee

oom
L DG TRINT

WL SifiSTconr
e - | } I CX.A ]
GENERAL LAND OFFICE OF THE STATE OF ae——
Plaintiff,
VS~ Case No. A-17-CA-538-SS

UNITED STATES FISH AND WILDLIFE
SERVICE, UNITED STATES DEPARTMENT OF
THE INTERIOR, RYAN ZINKE in his official
capacity as Secretary for the United States of the
Interior, GREG SHEEHAN in his official capacity
as Acting Director of the U.S. Fish and Wildlife
Service, and Amy Lueders in her official capacity
as Southwest Regional Director U.S. Fish and
Wildlife Service,
Defendants.

ORDER

BE IT REMEMBERED on the 16th day of November 2017, the Court held a hearing in the
above-styled cause,' and the parties appeared through counsel. Pending before the Court are Movants
Travis Audubon Society, Texas Ornithological Society, Center for Biological Diversity, and
Defenders of Wildlife (collectively, Movants)’ Motion to Intervene [#6]; Defendants United States
Fish and Wildlife Service, United States Department of the Interior, Ryan Zinke in his official
capacity as Secretary for the United States Department of the Interior, Greg Sheehan in his official
capacity as Acting Director of the United States Fish and Wildlife Service, and Amy Lueders in her

official capacity as the Southwest Regional Director of the United States Fish and Wildlife Service

'IT IS ORDERED that the Clerk of the Court and the parties are instructed to use the style reflected in this
order in all future filings.
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(collectively, Defendants)’ Response [#13] in opposition; and Plaintiff General Land Office of the
State of Texas (TXGLO)’s Response [#14] in opposition as well as Defendants’ Motion to Partially
Dismiss Second Amended Complaint [#41], TXGLO’s Response [#43] in opposition, and
Defendants’ Reply [#45] in support. Having reviewed the documents, the arguments of counsel, the
relevant law, and the file as a whole, the Court now enters the following opinion and orders.’
Meet the Golden-Cheeked Warbler (Warbler). The Warbler is a small, migratory songbird
breeding exclusively in Texas and known for its yellow checks, which are especially bright in males.?
Although petite iﬁ size, the Warbler is perched at the center of a weighty dispute fraught with tension
between land rights and environmental conservation as well as between state and federal power.
TXGLO, a state agency charged with maximizing the revenue derived from Texas public lands, asks
the Court to enjoin Defendants—all federal actors—from maintaining the Warbler’s status as an
endangered species under the Endangered Species Act (ESA), 16 U.S.C. § 1531, et seq. Fortunately,
the Court need not resolve the question of the Warbler’s endangered status today. Instead, to
conserve the resources of both the parties and of the Court, the Court identifies and streamlines the

issues for migration to trial.

2 Also pending before the Court are Defendants’ Motion to Dismiss [#31] the original complaint and
Defendants’ Motion to Partially Dismiss the Amended Complaint [#34]. Because TXGLO filed a second amended
complaint, the prior motions to dismiss are moot as confirmed by the parties at the hearing.

3 Although non-ornithologists may be unfamiliar with the Warbler, the current case is not this Court’s first

sighting of the bird. See F.D.I.C. v. Schwarzer, 812 F. Supp. 700, 702 & n. 4 (W.D. Tex. 1992); see also Aquifer
Guardians in Urban Areas v. U.S. Fish & Wildlife Serv., 555 F. Supp. 2d 740 (W.D. Tex. 2008).

2-
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Background
L Endangered Classification

On May 4, 1990, the United States Fish and Wildlife Service (the Service) published a
proposed rule to list the Warbler as an endangered species. Proposed Rule to List the Golden-
cheeked Warbler as Endangered, 55 Fed. Reg. 18,717, 18,846 (May 4, 1990) (to be codified at 50
C.F.R. § 17.11(h)) (Proposed Rule).* As part of the Proposed Rule, the Service concluded the
Warbler’s critical habitat was “not presently determinable.” Id. at 18,848.

Following a period for public comment, the final rule listing the Warbler as endangered was
published on December 27, 1990.° Final Rule to List the Golden-cheeked Warbler as Endangered,
55 Fed. Reg. 53,135, 53,153-60 (Dec. 27, 1990) (codified at 50 C.F.R. § 17.11(h)) (Final Rule).
Although the Final Rule listed multiple areas where Warbler habitat was threatened, the Service
stated it found “designation of critical habitat is not presently determinable for this species.” Id. at
53, 157-59. Specifically, the Service explained the minimum size of habitat necessary to support a
viable subpopulation of the Warbler was unknown and under study. /d. at 53,159. The Service also
noted it “must designate critical habitat within two years of the publication date of the original
proposed rule (May 4, 1990), unless it determines designation is not prudent.” Id. To date, critical

habitat for the Warbler has not been designated.

4 Concurrently with the proposed rule, the Service issued an emergency rule listing the Warbler as endangered
for only 240 days unless the normal listing procedure was completed before that time. Proposed Rule at 18,847.

5 When the Service lists a species as endangered, the ESA requires the Secretary of Interior to concurrently
designate the species’s critical habitat “to the maximum extent prudent and determinable.” 16 U.S.C. § 1533(a)(3)(A).
Additionally, every five years after a species is listed as endangered, the ESA mandates the Secretary of Interior conduct
a status review of the species’s listing to determine whether a change in the listing status is warranted. Id. § 1533(c)(2).

-3-
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In 2014, the Service completed a five-year status review of the Warbler’s classification as
endangered. The review concluded urbanization and habitat fragmentation “likely resulted in
increased rates of predation of Warbler nests by a wide variety of animal predators, especially rat
snakes.” Second Am. Compl. [#40] 9 56. As a result of the five-year review, the Service concluded
the Warbler should remain listed as an endangered species. See id.; Mot. Dismiss Second Am.
Compl. [#41] at 7-8.

I1. 2015 Petition to Delist

On June 29, 2015, a group of petitioners submitted a petition to the Servicé to delist the
Warbler from the endangered species list. Second Am. Compl. [#40]949; see also First Am. Compl.
[#33-3] Ex. 3 (Petition to Delist).® The petitioners included Texans for Positive Economic Policy,
Susan Combs, the Texas Public Policy Foundation, and the Reason Foundation. /d. Primarily relying
on a 2015 study conducted by Texas A&M University Institute of Renewable Natural Resources
(Texas A&M Study), the Petition to Delist provided evidence the Warbler was no longer endangered
or threatened. See Second Am. Compl. [#40] 9 50-53; Petition to Delist. The Texas A&M Study
concluded there were approximately nineteen times more Warblers and five times more Warbler
habitat than when the Warbler was first listed as endangered in 1990. /d. § 51.

Nevertheless, on May 25, 2016, the Service issued a ninety-day finding denying the Petition

to Delist.” Second Am. Compl. [#40] q 54; First Am. Compl. [#33-4] Ex. 4 (Ninety-Day Finding).

8 TXGLO attached no exhibits to its second amended complaint. Therefore, where the exhibits cited by the
second amended complaint appear to be the same as the exhibits attached to the first amended complaint, the Court looks
to prior complaint’s exhibits.

7 The delay in responding to the Petition to Delist seems to be due, at least in part, to the fact petitioners
supplemented the Petition with additional published studies and an unpublished report on December 11, 2015, See
Ninety-Day Finding at 1.

-4-
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Specifically, the ninety-day finding noted “threats of habitat loss and habitat fragmentation are
ongoing and expected to impact the continued existence of the warbler for the foreseeable future.”
Ninety-Day Finding at 11. Determining the Petition to Delist did “not present substantial information
not previously addressed in the 2014 5-year review,” the Service concluded the Warbler “has not
been recovered, and due to ongoing wide-spread destruction of its habitat, the species continues to
be in danger of extinction . ...” Id.
II.  Current Lawsuit

On June 5, 2017, TXGLO filed this lawsuit. TXGLO’s operative complaint asserts three
claims: (1) Defendants violated the ESA and its implementing regulations by listing the Warbler as
an endangered species without concurrently designating its critical habitat; (2) Defendants
improperly denied the Petition to Delist by failing to consider new and substantial scientific data in
declining to delist the Warbler while continuing to refuse to designate critical habitat without
sufficient justification; (3) Defendants violated the National Environmental Policy Act (NEPA), 42
U.S.C. § 4321, et seq., by failing to prepare an Environmental Assessment (EA) or a Environmental
Impact Statement (EIS) in listing the Warbler as endangered, as part of the subsequent five-year

reviews, or in connection with the Ninety-Day Finding.
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Analysis

The Court first addresses the motion to intervene and subsequently examines the motion for
partial dismissal.

I. Motion to Intervene
A. Legal Standard

Federal Rule of Civil Procedure 24 provides two avenues to intervene in an action:
intervention of right and permissive intervention. A nonparty may intervene as of right if a federal
statute gives it an unconditional right to do so. FED. R. C1v. P. 24(a) Absent a statutory right,
however, a movant must satisfy four requirements in order to intervene as of right under Rule 24(a):
(1) the motion to intervene must be timely; (2) the movant must demonstrate an interest that is related
to the property or transaction forming the basis of the action in which it seeks to intervene; (3) the
disposition of the main action must impair or impede the movant’s ability to protect its interest; and
(4) the existing parties must not adequately represent the movant’s interest. Saldano v. Roach, 363
F.3d 545, 551 (5th Cir. 2004). “Failure to satisfy any one requirement precludes intervention of
right.”” Haspel & Davis Milling & Planting Co. Ltd. v. Bd. of Levee Commrs, 493 F.3d 570, 578 (5th
Cir. 2007).

Where a movant does not meet the requiremeﬁts for intervention of right, a court may still
allow permissive intervention if a federal statute provides the individual with a conditional right to
intervene or if it “has a claim or defense that shares with the main action a common question of law
or fact.” FED. R. CIV. P. 24(b). The Court must consider whether the intervention will unduly delay
or prejudice the adjudication of the rights of the original parties in exercising its discretion. Taylor

Comme’ns Grp., Inc. v. Sw. Bell Tel. Co., 172 F.3d 385, 389 (5th Cir. 1999). A district court’s
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decision to deny permissive intervention will be overturned only in extraordinary circumstances
where the court has abused its discretion. 7rans Chem. Ltd. v. China Nat’l Mach. Imp. & Exp. Corp.,
332 F.3d 815, 825 (5th Cir. 2003).

B. Application

Movants seek to participate in this lawsuit, arguing they and their members have an interest
in protecting the Warbler and ensuring the protections of the ESA are fully defended and upheld.
Mot. Intervene [#6] at 3. All four of the Movants are non-profit organizations promoting
conservation of, advocacy for, and appreciation of wildlife. 7d. at 4-5.

Both TXGLO and Defendants oppose permitting Movants to intervene as of right, arguing
Movants do not satisfy the requirements to do so. Specifically, while the parties do not dispute
Movants timely filed a motion to intervene or Movants have an interest in the subject matter of the
litigation, both parties argue Movants’ interest will be adequately represented by Defendants.

The burden of establishing inadequate representation is on the applicant for intervention.
Haspel, 493 F.3d at 578 (citation omitted). This burden is “minimal” and “is satisfied if the applicant
shows representation of his interest may be inadequate” /d. (citation and internal quotations omitted).
But “when the party seeking to intervene has the same ultimate objective as a party to the suit, the
existing party is presumed to adequately represent the party seeking to intervene unless that party
demonstrates adversity of interest, collusion, or nonfeasance.” Id. at 578-79 (quoting Kneeland v.
Nat’l Collegiate Athletic Ass’n, 806 F.2d 1285, 1288 (Sth_Cir. 1987) (internal quotation marks
omitted)).

Here, the Court finds the Movants’ ultimate objective is the same as Defendants’: to maintain

the Warbler on the ESA’s endangered species list. Both Defendants and Movants seek to defend the
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Service’s denial ofthe Petition to Delist. Thus, the Court presumes Defendants adequately represent
Movants unless the Movants demonstrate adversity of interest, collusion, or nonfeasance. See
Haspel, 493 F.3d at 578-79.

Movants argue Defendants’ representation may be inadequate because of the change in
presidential administration from President Obama to President Trump. Mot. Intervene [#6] at 10-11;
see also Reply Mot. Intervene [#29] at 4-5 (contending Defendants may be less vigorous in their
defense of the current listing of the Warbler as endangered than Movants). According to Movants,
the Trump administration “intends to limit the issuance of regulations that impose costs” and has set
a “deregulatory agenda [that] will impact the implementation of the ESA.” Id.

But at this time, Movants offer nothing more than speculation. Thus, without more, the Court
does not find Movants have demonstrated the existing parties to this suit do not adequately represent
the Movants’ interest. Consequently, the Court denies Movants’ motion to intervene as of right.

Alternatively, Movants ask the Court to grant permissive intervention. While TXGLO also
opposes permissive intervention, Defendants take no position regarding Movants’ request for
permissive intervention. As permissive intervention falls under the discretion of the court, this Court
declines to authorize permissive intervention at this time. Permitting Movants to intervene as a party
in the lawsuit would result in duplication and delay of the case’s resolution. Instead, Movants can
sufficiently protect their interest by filing an amicus brief of no more than twenty-pages if necessary.

Finally, as the Court announced at the hearing, if Movants find Defendants are not adequately
representing Movants’ interest in this litigation, then Movants may file an amended motion to

intervene.
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IL Motion to Dismiss
A. Legal Standard

i. Rule 12(b)(1)

A motion under Rule 12(b)(1) asks a court to dismiss a complaint for lack of subject matter
jurisdiction. FED. R. C1v. P. 12(b)(1). “A case is properly dismissed for lack of subject matter
jurisdiction when the court lacks the statutory or constitutional power to adjudicate the case.” Home
Builders Ass 'n of Miss., Inc. v. City of Madison, Miss., 143 F.3d 1006, 1010 (5th Cir. 1998) (internal
quotation marks omitted). A jurisdictional attack under Rule 12(b)(1) should be considered before
addressing other challenges to the claims on the merits. See Ramming v. United States,281 F.3d 158,
161 (5th Cir. 2001).

ii. Rule 12(b)(6)

Federal Rule of Civil Procedure 8(a)(2) requires a complaint to contain “a short and plain
statement of the claim showing that the pleader is entitled to relief.” FED. R. Civ. P. 8(a)(2). A
motion under Federal Rule of Civil Procedure 12(b)(6) asks a court to dismiss a complaint for
“failure to state a claim upon which relief can be granted.” FED. R. CIv. P. 12(b)(6). To survive a
motion to dismiss, the plaintiff must plead sufficient facts to state a claim for relief that is facially
plausible. Asﬁcroﬁ v. Igbal, 556 U.S. 662, 678 (2009); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). “A claim has facial plausibility when the plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant is liable for the misconduct alleged.” Igbal, 566
U.S. at 678. Although a plaintiff’s factual allegations need not establish that the defendant is

probably liable, they must establish more than a “sheer possibility” a defendant has acted unlawfully.
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Id. Determining plausibility is a “context-specific task,” and must be performed in light of a court’s
“judicial experience and common sense.” Id. at 679.

In deciding a motion to dismiss under Rule 12(b)(6), a court generally accepts as true all
factual allegations contained within the complaint. Leatherman v. Tarrant Narcotics Intelligence &
Coordination Unit, 507 U.S. 163, 164 (1993). However, a court is not bound to accept legal
conclusions couched as factual allegations. Papasan v. Allain, 478 U.S. 265, 286 (1986). Although
all reasonable inferences will be resolved in favor of the plaintiff, the plaintiff must plead “specific
facts, not mere conclusory allegations.” Tuchman v. DSC Commc 'ns Corp., 14F.3d 1061, 1067 (5th
Cir. 1994). In deciding a motion to dismiss, courts “must consider” the complaint, as well as other
sources such as documents incorporated into the complaint by reference and matters of which a court
may take judicial notice. Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007).
B. Application

Defendants move to partially dismiss TXGLO’s second amended complaint under Federal
Rules of Civil Procedure 12(b)(1) and 12(b)(6). First, Defendants argue sovereign immunity bars
Plaintiff from challenging the 1990 listing ofthe Warbler as endangered, the 1990 failure to designate
critical habitat, and the 1990 failure to issue an EIS or EA. Second, Defendants contend TXGLO fails
to state a plausible claim under NEPA. According to Defendants, only TXGLO’s second claim for
relief—Defendants failed to remove the Warbler from the endangered species list in contradiction
of scientific data while continuing to refuse to designate critical habitat—survives dismissal.
Although the Court indicated it was inclined to overrule Defendants’ motion for partial dismissal in
the November 16th hearing, the Court fully examines Defendants’ grounds for partial dismissal

below and finds them valid.

-10-



Cassd 13-\ 0 D0344-% S Dorumerst45-2 Fidled 1/205/17 PRagd 1410139

i. Sovereign Immuhity & Statute of Limitations

First, Defendants argue TXGLO’s challenges to the Service’s actions in 1990 should be
dismissed for lack of subject matter jurisdiction because sovereign immunity precludes judicial
review of a time-barred action. Specifically, Defendants allege the general six-year statute of
limitations for suit against the United States began to run December 27, 1990, the date the Final Rule
listing the Warbler as endangered was published, and therefore expired long ago. The Court agrees
the statute of limitations has run and sovereign immunity precludes this court from exercising
jurisdiction over the time-barred claims.

~ Congress explicitly waived immunity from suit for claims brought against the United States
“within six years after the right of action first accrues.” 28 U.S.C. § 2401(a). After the six-year
window expires, sovereign immunity deprives the Court of subject matter jurisdiction. See United
States v. Kubrick, 444 U.S. 111, 117 (1979) (explaining how the failure to sue the United States
within the limitations period deprives federal courts of jurisdiction). TXGLO cannot bring claims
disputing the validity of classifying the Warbler as endangered over twenty-five years after Service
published its Final Rule.

Attempting to circumvent the statute of limitations, TXGLO argues the failure to designate
the Warbler’s critical habitat when the Service listed the Warbler as endangered is a failure to fulfill
a non-discretionary duty. Resp. Mot. Dismiss [#43] at 4-10. TXGLO alleges such a failure is a
continuing violation for which the statute of limitations has not expired. /d. However, TXGLO does
not seek to compel Defendants to act or to force Secretary of Interior to designate the Warbler’s

critical habitat. See Second Am. Compl. [#40] 4 77-80.° As a result, this case is unlike cases where

8 When questioned on this issue in the hearing, TXGLO expressly represented it was not requesting Defendants
designate critical habitat for the Warbler.

-11-
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courts have found suits to compel agency performance to allege a continuing violation, which
plaintiffs may challenge at any time provided the delay continues. See Schoeffler v. Kempthorne, 493
F. Supp. 2d 805, 822 (W.D. La. 2007) (holding the plaintiffs’ effort to compel the Secretary of
Interior to designate critical habitat under the ESA alleged a continuing violation and was not time-
barred by the six[-]year statute of limitations of 28 U.S.C. § 2401(a)); Wilderness Soc. v. Norton, 434
F.3d 584, 588-89 (D.C. Cir. 2006) (emphasizing how the plaintiff’s complaint “does not complain
about what the agency has done but rather about what the agency has yet to do” in finding plaintiff
likely alleged a continuing violation).

Instead, in filing this lawsuit, TXGLO asks the Court to declare the Warbler’s endangered
species listing invalid because critical habitat was not concurrently designated and an EIS or EA were
not completed. See generally Second Am. Compl. [#40]. TXGLO effectively challenges the Service’s
1990 listing of the Warbler, a discrete event. As TXGLO’s right of action to dispute the validity of
the Warbler’s listing accrued over twenty years ago, the Court finds the statute of limitations has run
and sovereign immunity precludes subject matter jurisdiction. The Court therefore dismisses
TXGLO’s challenges to the Service’s 1990 actions, the entirety of TXGLO’s first claim for relief and
the portion of TXGLO’s third claim alleging a failure to comply with NEPA for neglecting to file an
EIS or EA with the Warbler’s 1990 listing.

ii. NEPA

Defendants argue the entirety of TXGLO’s third claim, alleging a violation of NEPA, should

be dismissed because NEPA does not apply to a listing decision, the five-year review of a listing, and

-12-
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a negative 90-day finding on a petition to delist.’ For the reasons described below, the Court finds
TXGLO has indeed failed to state a claim under NEPA.

NEPA was enacted to “ensure that federal agencies carefully consider detailed information
concerning significant environmental impacts’” while also guaranteeing “relevant information will
be made available to the larger audience that may also play arole in both the decisionmaking process
and the implementation of that decision.” Sabine River Auth. v. U.S. Dep 't of Interior, 951 F.2d 669,
676 (5th Cir. 1992) (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332,349 (1989)
(internal quotation marks omitted)). In effect, NEPA is “a procedural statute,” demanding the
“decision to go forward with a federal project which significantly affects the environment be an
environmentally conscious one.” Id.

In light of NEPA’s purpose, the legislation requires federal agencies to produce an EIS for
“every recommendation or report on proposals for legislation and other major Federal actions
significantly affecting the quality of the human environment . . ..” 42 U.S.C. § 4332(C). “An EIS is
not required for non major action or a major action which does not have significant impact on the
environment.” Sabine River Auth., 951 F.2d at 677 (quotation and internal quotation marks omitted)
(emphasis in original).

To assist federal agencies in resolving whether they must prepare an EIS, the federal Council
on Environmental Quality (CEQ) has issued regulations. Id. “These regulations are entitled to
substantial deference and are binding on federal agencies.” Id. (internal quotation marks and citations

omitted). Rather than requiring a full EIS, the CEQ regulations permit federal agencies to make a

? Although the Court concludes above sovereign immunity prevents the Court from exercising jurisdiction over
TXGLO’s claim the 1990 listing of the Warbler as endangered violated NEPA, the Court nevertheless examines whether
TXGLO failed to state a claim under NEPA with respect to the listing decision as an alternative grounds for dismissal.

-13-
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preliminary EA to determine whether the environmental effects of a proposed action are significant
and thus necessitate an EIS. Id. (citing 40 C.F.R. §§ 1501.3, 1501.4, 1508.9, 1508.13, 1508.27
(1984)). Where an agency’s EA finds an action will have no significant impact, no EIS is necessary.
Id.

TXGLO alleges Defendants violated NEPA by failing to prepare an EIS or an EA in listing
the Warbler as endangered, in connection with the 2014 review, and with its denial of the ninety-day
petition. Second Am. Compl. [#40] § 86. However, NEPA only applies when there is a change
affecting the environment. See City of Dallas, Tex. v. Hall, 562 F.3d 712, 723 (5th Cir. 2009)
(holding that an EIS was not required when the federal action “[did] not effect a change in the use
or character of land or in the physical environment”); Sabine River Auth., 951 F.2d at 679 (“An EIS
is not required . . . when the proposed federal action will effect no change in the status quo.”)
(citation and internal quotation marks omitted). TXGLO offers no indication the decision to list the
Warbler as endangered and maintain that listing resulted in a change to the environment. If anything,
the decision to maintain the Warbler’s endangered species listing is a decision to preserve the status
quo, which “does not amount to a ‘major Federal action significantly affecting the quality of the
human environment.” See Sabine River Auth., 951 F.2d at 679 (quoting 42 U.S.C. § 4332 (2)(C)
(alternation omitted))."

Furthermore, TXGLO points to no authority indicating the Service must comply with the

NEPA when listing a species as endangered or retaining that listing. Second Am. Compl. [#40] {

19 Since 1983, the Service has not completed an EIS or an EA in conjunction with listing decisions. See
Endangered and Threatened Wildlife and Plants; Preparation of Environmental Assessments for Listing Actions Under
the Endangered Species Act, 48 Fed. Reg. 49,244-02, 49,244 (Oct. 25, 1983) (codified at 50 C.F.R. Part 17). In
announcing this policy, the Service relied on CEQ’s recommendation that endangered species actions are exempt from
NEPA review “as a matter of law.” Id.; see also Pac. Legal Found. v. Andrus, 657 F.2d 829, 841 (6th Cir. 1981)
(holding, as a matter of law, an EIS is not required when listing a species as endangered or threatened).

-14-
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85-87; Resp. Mot. Dismiss [#43] at 15-19. At most, TXGLO cites persuasive authority holding the
Secretary of Interior must comply with NEPA when designating critical habitat under the ESA. Resp.
Mot. Dismiss [#43] at 16 (citing Catron Cty. Bd. of Comm rs, N.M. v. U.S. Fish & Wildlife Serv., 75
F.3d 1429, 1435-36 (10th Cir. 1996)). However, the Fifth Circuit, binding on this Court, held NEPA
compliance is not required when the Service designates critical habitat. Markle Interests, L.L.C. v.
U.S. Fish & Wildlife Serv., 827 F.3d 452, 479 (5th Cir. 2016), petition for cert. filed (July 14,2017)
(No.17-74).

Simply put, because listing a species as endangered and maintaining that listing does not
result in a change to the physical environment, Defendants’ actions do not trigger NEPA’s impact
statement requirement. See id. (concluding the designation of critical habitat did not effect changes
to the physical environment and thus the Service was not required to complete an EIS). Therefore,
the Court finds TXGLO has failed to state a claim under NEPA and the third claim must be
dismissed.

Conclusion

In sum, the Court denies Movants’ motion to intervene without prejudice to refiling.
Nevertheless, Movants may file an amicus brief where necessary to advise the Court of additional
information or arguments. If Movants find Defendants are not adequately representing Movants’
interest in this litigation, Movants may file an amended motion to intervene at that time. In addition,
the Court grants Defendants’ motion for partial dismissal and dismisses TXGLO’s first and third
claims for relief. Only TXGLO’s second claim for relief—Defendants failed to remove the Warbler
from the endangered species list in contradiction of scientific data presented in the Petition to Delist

while continuing to refuse to designate critical habitat—remains.

-15-
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Accordingly,

IT IS THEREFORE ORDERED that Defendants” Motion to Dismiss [#31]
and Defendants’ Motion to Partially Dismiss Amended Complaint [#34] are
DISMISSED as moot;

IT IS FURTHER ORDERED that Movants Travis Audubon Society, Texas
Ornithological Society, Center for Biological Diversity, and Defenders of Wildlife’s Motion
to Intervene [#6] is DENIED without prejudice to refiling;

IT IS FINALLY ORDERED that Defendants’ Motion to Partially Dismiss
Second Amended Complaint [#41] is GRANTED;

b
SIGNED this the ¥ ~ day of November 2017.

S Farngparse.
SAM SPARKS {/
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

AMERICAN STEWARDS OF
LIBERTY, et al.,

Plaintiffs,
No. 15-cv-1174-LY
V.

UNITED STATES FISH & WILDLIFE
SERVICE, et al.,
Federal Defendants.

wn W W W W W L

PROPOSED ORDER

Pursuant to the Federal Defendants’ Cross-Motion for Summary Judgment and
Opposition to Plaintiff-Intervenors’ Motion for Summary Judgment [Dkt. No. 133], and for good
cause shown, it is HEREBY ORDERED that Federal Defendants’ Cross-Motion for Summary
Judgment is granted, Plaintiff-Intervenors’ motion is denied, and Plaintiff-Intervenors’ complaint

is dismissed with prejudice.

SIGNED this day of

HON. LEE YEAKEL
UNITED STATES DISTRICT JUDGE
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