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JURISDICTIONAL STATEMENT 

 Plaintiff timely appeals from a final order entered on July 17, 2020, thereby vesting this 

Court with jurisdiction pursuant to MCR 7.202(6)(A)(i) and 7.203(A)(1). 
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1 

 
STATEMENT OF FACTS 

 
Introduction 

This case addresses the constitutionality of Canton Township’s Forest Preservation and 

Tree Clearing Ordinance following Defendant’s obliteration of well over 1,000 trees on the 

subject property, including 100 landmark trees. (Canton Charter Township Ord. Art. 5A.00, et 

seq.)   Defendant contended that the Township’s ordinance was invalid based on four 

arguments raised in its Motion for Partial Summary Disposition, styled as follows: ‘A – a 5th 

Amendment regulatory taking; B – a 4th Amendment seizure; C – unconstitutional conditions 

on use of property; and D – excessive fines under the 8th Amendment.’  (See Defendant’s 

MPSD.) The lower court granted summary disposition to the Defendant with respect to the 

first three issues but found the 8th Amendment inapplicable. Meanwhile, a related federal case, 

considering the same ordinance, culminated in a published Opinion by the United States Court 

of Appeals for the Sixth Circuit, deciding some of the same issues raised by Defendant here. 

The within appeal was held in abeyance pending the outcome of that matter, with the intention 

of streamlining analysis of some of the issues before this Court. For the reasons detailed 

hereinafter, the lower court improperly granted summary disposition in favor of the Defendant, 

and its decision should be reversed. 

Factual Background 
 

 Defendant, 44650, Inc., is a Michigan corporation located at 5601 Belleville Road in 

Canton Township, Michigan, whose resident agent is Gary Percy. At issue in this case are the 

actions taken by Defendant with respect to a roughly 16-acre vacant parcel of property located 

east of Belleville Road and north of Yost Road, parcel identification number 71-135-99-0001-

709. 
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2 

 On or about October 27, 2016, Canton Township’s Planning Services Division received 

an application for a lot split of a 40-acre parcel owned by FP Development LLC. The original 

40-acre parcel (“Parent Parcel”) was proposed to be divided into two child parcels, 28.4 acre 

Parcel A to the north and 16.1 acre Parcel B to the south.  (Exhibit A.)1 The owner for the 16-

acre split parcel (“the Property”) was identified in the lot split application as Defendant, 44650, 

Inc.  (Id.) 

 Notably, in April 2017, the Property was still fully treed and no work had commenced 

on the Property, as evidenced by aerial photograph. (Exhibit B.)  On July 14, 2017, the 

Township notified Ginger Michalski-Wallace, the engineer for FP Development and Defendant, 

that the split application was tentatively approved. (Exhibit C.)  The letter noted, inter alia, 

that the Property was zoned LI, Light Industrial, that site plan approval must be obtained for 

any activities or development on the property, and that a tree removal permit must be obtained 

from Planning Services prior to any tree removal activity taking place on the site. (Emphasis 

added.) 

 On August 1, 2017, FP Development by Martin F. Powelson signed a Deed conveying 

the 16-acre parcel to Defendant. (Exhibit A.)  Unbeknownst to the Township, before the lot 

split was complete, Defendant hired Kilanski Excavating in approximately October 2017 to 

clear-cut all trees from the Property. (Exhibit E; Exhibit 4, Percy dep., pp. 28-29.) Defendant 

also bulldozed the acreage and removed the existing stumps – all in an effort to hide the 

extent of destruction. On November 27, 2017, the Township Planner again notified Ms. 

 

1 The Township’s Complaint, as verified by Leigh Thurston, the Township’s Landscape 
Architect and Planner, is attached as Exhibit 3. Exhibits referenced alphabetically are attached 
to the Verified Complaint. 
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Michalski-Wallace that the documents were required, and reminded her, as the agent for the 

parties, that site plan approval was required before any activities or development on the parcel, 

and any tree removal required a prior tree removal permit. (Exhibit F.)  The property split was 

completed thereafter. 

 In late April of 2018, Township landscape architect and planner Leigh Thurston 

received a phone call from an individual owning land adjacent to the Property, inquiring why 

so many trees were permitted to be removed. This was the first notification that the Township 

had that any trees had been removed from the Property. After viewing the Property from a 

neighboring parcel, Ms. Thurston observed several ordinance violations and a woodchipping 

operation on the Property. Ms. Thurston then contacted Gary Percy, the resident agent for 

Defendant, to advise him of the violations. Despite a history of violating the Township’s 

ordinances in the past, Mr. Percy disingenuously denied knowledge that a permit was required 

to remove trees from the Property. (See e.g., Exhibit 8, 1994 notice of violation.) 

 The Canton Township Zoning Ordinance, Code of Ordinances, governs land use in the 

Township. The Property in question is zoned LI, Light Industrial. (Exhibit 4, p. 20.) The intent 

of the LI District is to provide locations for planned industrial development, including planned 

industrial park subdivisions. (Exhibit N.)  Agricultural uses are not a permitted use as of right 

or a special land use in the LI zoning district. An agricultural use requires a minimum of 40 

acres; the subject property is only 16 acres.  

 Unless governed by one of the noted exemptions, the Township’s Zoning Ordinance 

requires a permit for tree removal pursuant to §5A.05(A), specifically pertaining to removal or 

relocation of trees with a DBH (diameter at breast height, as defined by the Ordinance) of six 

inches or greater; removal, damage or destruction of any landmark tree; removal, damage or 

destruction of any tree located within a forest; and clearcutting or grubbing within the drip 
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line of a forest. (Exhibit H, Forest Preservation and Tree Clearing Ordinance, §5A.05(A).) The 

stated purpose of the Ordinance is to promote an increased quality of life through the 

regulation, maintenance and protection of trees, forests and other natural resources.  (Id., 

§5A.02.)  It is elemental that trees are a precious natural resource in that they absorb carbon 

dioxide, produce oxygen, prevent soil erosion and flooding (which has become an obvious 

issue in many urban and suburban areas), provide natural habitats for animals, inhibit 

mosquito infestations, and innumerable other benefits.  

 Under the Ordinance, a “regulated tree” is “any tree with a DBH of six inches or greater” 

and a “landmark tree” is defined as “any tree which stands apart from neighboring trees by 

size, form or species, as specified in the landmark tree list in section 94-36, or any tree, except 

box elder, catalpa, poplar, silver maple, tree of heaven, elm or willow, which has a DBH of 24 

inches or more.”  (Exhibit H, §§5A.05 and 5A.01.)  

 Section 5A.08(B) governs relocation or replacement of trees and provides in pertinent 

part: “Whenever a tree removal permit is issued for the removal of trees, other than 

landmark/historic trees, with a DBH of six inches or greater … such trees shall be relocated or 

replaced by the permit grantee if more than 25 percent of the total inventory of regulated 

trees is removed.”  (Id.)  It soon became clear that Defendant removed all trees on the 

Property.  Despite numerous requests from Township employees and public officials, staff was 

denied access to the Property by Gary Percy to analyze the extent of the tree removal.  

 The parties, through counsel, eventually agreed on a date for inspection. On August 

22, 2018, Canton Township’s deputy planner and landscape architect, Leigh Thurston, along 

with its Code Enforcement officer and a consulting arborist met representatives of Defendant 

to walk the Property and the Parent Parcel to conduct a scientific analysis of how many – and 

what types – of trees had been removed from the Property.  The analysis included, among 
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other things, identifying six representative plots on the “still treed” Parent Parcel and then 

counting and identifying the species of the regulated trees within those plots.  Using the 

numbers and types of trees that were identified in the representative plots and taking into 

consideration soil conditions and topography of the Property, a scientific estimate was made 

of the number and types of trees that were removed. The analysis concluded that 1,385 

“regulated trees” and 100 “landmark” trees had been destroyed. (Exhibit M.) Based upon the 

analysis and requirements in the Ordinance, Defendant was required to plant 1,685 trees in 

replacement of the 1,485 trees that were removed. (Exhibit H, §5A.08(E).) The Township’s 

ordinance requires replacement of regulated trees on a 1:1 ratio, and replacement of landmark 

trees on a 3:1 ratio. (Id., §5A.08.) On August 29, 2018, Ms. Thurston issued a Notice of 

Violation. (Exhibit 5.)   

 The Ordinance further provides that wherever possible, replacement trees must be 

located on the same parcel of land on which activity is to be conducted. (Exhibit H, §5A.08(E).)  

Where tree relocation or replacement is not possible on the same property on which the activity 

is to be conducted, the permit grantee can plant the required trees off site. (Id.)   In 

lieu of planting replacement trees, Defendant also has the option of replacing the market value 

of the destroyed trees in accordance with § 5A.08(E). Current market values for the types of 

trees required to replace the 1,385 regulated trees removed average between $225 and $300 

per tree, and market value of the trees required to replace the 100 landmark trees average 

$450 per tree. (Exhibit 6.)   

 Rather than attempt to resolve the violation in any meaningful way, Defendant claimed 

that it was now starting a “Christmas tree farm,” which the Township learned on October 22, 

2018, through a news media report initiated by Defendant, and that Defendant had planted 

some 1,000 Norway Spruce trees on the Property.  As noted above, the Property is zoned LI, 
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Light Industrial, and a Christmas tree farm is not a permitted use. To use the Property for 

agricultural purposes, Defendant would have to file an application to rezone the Property to 

RA, Rural Agricultural, and a request for a variance to allow the agricultural use on property 

smaller than 40 acres.  No applications for either were submitted to the Township. 

 Defendant repeatedly ignored and disregarded Township ordinance requirements, 

even doubling down on the tree removal violation by planting evergreen trees for a “Christmas 

tree farm” in violation of the Township Code. Canton Township filed this action, seeking a 

declaratory judgment that Defendant violated the Zoning Ordinance and was responsible for 

a nuisance per se under the Michigan Zoning Enabling Act, MCL 125.3407, injunctive relief 

preventing Defendant from its continued violations of the ordinance, and a judgment that 

Defendant was responsible to mitigate its violation of the Ordinance in a manner consistent 

with the Zoning Ordinance. 

 On November 12, 2018, the lower court granted the Township an Ex-Parte Temporary 

Restraining Order halting any further Christmas tree plantings on the Property, and an Order 

to Show Cause requiring Defendant to appear and show why a preliminary injunction should 

not issue restraining Defendant from conducting any further activities on the Property in 

violation of the Township’s ordinances. The Court modified that Order on November 20, 2018 

per Stipulation.  The Court then entered an Order Maintaining Status Quo on December 4, 

2018.  (Exhibit 6.) Meanwhile, Defendant filed a Counter-Complaint, which was subsequently 

amended, purporting that the Ordinance constituted a regulatory taking under the 5th 

Amendment, an unlawful seizure under the 4th Amendment, imposed unconstitutional 

conditions of use of the Property, and imposed excessive fines under the 8th Amendment. The 

Township filed a Motion for Summary Disposition but withdrew it so the constitutional issues 

could be determined first.  Defendant filed a Motion for Partial Summary Disposition, to which 
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the Township responded and requested summary disposition in its favor pursuant to MCR 

2.116(I)(2). 

 On July 17, 2020, the lower court held that the Township’s Ordinance, as applied to 

Defendant, constituted a regulatory taking. (Exhibit 1, Opinion, p. 24.)  The court further held 

that the 4th Amendment applied to the extent it was a “meaningful interference” with 

Defendant’s “possessory interests” in the Property. Next, it opined that the Ordinance placed 

unconstitutional conditions on the use of the Property. Lastly, the lower court determined that 

the 8th Amendment’s “excessive fines” clause is inapplicable. (Id.) 

 In 2018, a related case, F.P. Dev., LLC v Charter Township of Canton, was brought in 

the United States District Court for the Eastern District of Michigan by the owners of the 

aforementioned Parent Parcel raising a number of the same issues pertaining to the Township’s 

tree Ordinance that are asserted herein. That case recently culminated in a published decision 

by the United States Court of Appeals for the Sixth Circuit. There, the Court of Appeals held 

that neither the 4th nor the 8th Amendments applied.  (Exhibit 2, USCOA Opinion, pp. 12-14.) 

With respect to the regulatory taking claim, the Court noted that there was an interesting 

question as to whether Canton’s application of the Tree Ordinance to F.P. even falls into the 

category of government action covered by the ‘unconstitutional conditions doctrine’ under 

Nollan/Dolan/Koontz, but declined to address it, finding that it was not raised on appeal. (Id., 

p. 9.) Instead, the Court determined that the showing made in that case was insufficient to 

constitute an individualized impact assessment.  (Id., p. 11.) 

 For the reasons detailed herein, collateral estoppel precludes relitigation of Defendant’s 

issues under the 4th Amendment, and the lower court erred in granting summary disposition 

on Defendant’s regulatory takings and unconstitutional conditions arguments, thereby 

warranting reversal.    
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8 

STANDARD OF REVIEW 

 A motion pursuant to MCR 2.116(C)(10) tests the factual sufficiency of the Complaint. 

Maiden v Rozwood, 461 Mich 109, 119-120; 597 NW2d 817 (1999); Quinto v Cross & Peters 

Co, 451 Mich 358; 547 NW2d 314 (1996). A motion under this subrule must specifically identify 

the issues as to which the moving party believes there is no genuine issue as to any material 

fact. MCR 2.116(G)(4). The initial burden on a motion for summary disposition is on the moving 

party to properly support its motion. The burden shifts to the nonmoving party only after the 

moving party has met this burden. MCR 2.116(G)(5); Barnard Mfg Co, Inc v Gates Performance 

Engineering, Inc, 285 Mich App 362, 369–370; 775 NW2d 618 (2009).  If the moving party 

fails to properly support its motion for summary disposition, the nonmoving party has no duty 

to respond and the trial court should deny the motion. MCR 2.116(G)(4); Id. at 370, citing 

Meyer v Center Line, 242 Mich App 560, 575; 619 NW2d 182 (2000) (concluding that the trial 

court erred when it granted an improperly supported motion for summary disposition under 

MCR 2.116[C][10]). 

 Affidavits supplied in support of a motion for summary disposition must be based upon 

personal knowledge and must set forth with particularity such facts as would be admissible as 

evidence to establish or deny the grounds stated in the motion. SSC Associates Limited 

Partnership v General Retirement System of the City of Detroit, 192 Mich App 360, 363-364; 

480 NW2d 275 (1992)(citation omitted)(emphasis added).  Opinions, conclusionary denials, 

unsworn averments, and inadmissible hearsay do not satisfy the court rule; disputed fact (or 

the lack of it) must be established by admissible evidence. Id. at 364 (emphasis added). 

Allegations unsupported by some basis in fact may be viewed as sheer speculation and 

conjecture and, therefore, ripe for summary disposition.  Id, citing Ransburg v Wayne Co, 170 

Mich App 358, 360; 427 NW2d 906 (1988).  
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ARGUMENT 

 
I. RELITIGATION OF WHETHER APPLICATION OF THE TREE 

ORDINANCE CONSTITUTED AN UNLAWFUL SEIZURE UNDER THE 4TH 
AMENDMENT IS BARRED BY COLLATERAL ESTOPPEL AND THE 
REASONING OF THE UNITED STATES COURT OF APPEALS FOR THE 
SIXTH CIRCUIT. 

The applicability of collateral estoppel is a question of law. Minicuci v Scientific Data 

Mgt, Inc, 243 Mich App 28, 34; 620 NW2d 657 (2000). Collateral estoppel is intended to relieve 

parties of the costs and vexation of multiple lawsuits, conserve judicial resources, and 

encourage reliance on adjudication by preventing inconsistent decisions. Monat v State Farm 

Ins Co, 469 Mich 679, 692-693; 677 NW2d 843 (2004).  

 Collateral estoppel, or issue preclusion, bars relitigation of an issue in a subsequent, 

different cause of action between the same parties or their privies where the prior proceeding 

culminated in a valid final judgment and the issue was actually and necessarily determined in 

the prior proceeding.  Leahy v Orion Twp., 269 Mich App 527, 530; 711 NW2d 438 (2006); 

People v Gates, 434 Mich 146, 154; 452 NW2d 627 (1990).  See also, Lichon v American 

Universal Ins Co, 435 Mich 408, 428 n16; 459 NW2d 288 (1990).  A decision is final when all 

appeals have been exhausted or when the time available for an appeal has passed. Leahy, 

supra at 530. 

Here, both the federal district court and the United States Court of Appeals for the 

Sixth Circuit agreed that the 4th Amendment’s prohibition against unlawful seizures did not 

apply to the Township’s tree Ordinance. Whether there was “meaningful interference with 

possessory interests” was actually and necessarily determined in that prior matter, which 

resulted in a final valid judgment. (Exhibit 2, USCOA Opinion, pp. 12-13.) Defendant, though 

not a party to the federal court action, is in privity with the Plaintiff, F.P. Development. To be 
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10 

in privity is to be so identified in interest with another party that the prior litigant represents 

the same legal right that the subsequent litigant is trying to assert. Baraga Co. v State Tax 

Comm., 466 Mich 264, 269-270 (2002).  Both 44650 and F.P. Dev. are represented by the 

same counsel, both have raised the same claims and issues with respect to application of the 

Township’s tree Ordinance to their property, and F.P. owned the parent parcel before the lot 

split and deeding of the child parcel to Defendant. Given this substantial identity of interests, 

that were adequately presented and protected by F.P. in the federal matter, privity is 

established and collateral estoppel applies. 

Even if this Court were to somehow find that collateral estoppel does not apply, the 

reasoning of the federal Court of Appeals in its published decision rejecting the 4th Amendment 

arguments advanced by F.P. there apply equally here. (Exhibit 2, pp. 12-13.)  Further, like 

F.P., there is no dispute that Defendant here also was able to sell the timber it removed from 

the Property, nor is timber included within the protections afforded by the 4th Amendment to 

houses, persons, papers, or effects. (Id.) The lower court erred in granting summary 

disposition to Defendant under the 4th Amendment, warranting reversal and disposition in the 

Township’s favor. 

 
II. THE LOWER COURT ERRED IN GRANTING SUMMARY DISPOSITION 

TO DEFENDANT ON ITS CLAIM THAT THE TREE ORDINANCE IMPOSED 
AN UNCONSTITUTIONAL CONDITION ON DEFENDANT’S USE OF THE 
PROPERTY. 

The lower court erred in finding the exaction test established in Nollan v California 

Coastal Com’n, 483 US 825 (1987) and Dolan v City of Tigard, 512 US 374 (1994) applicable. 

Exaction cases involve a government demand that an applicant give up a portion of their 

property as a condition of the government entity’s issuance of a land use permit. In Nollan, 

the government permit required the property owners to provide an easement across their 
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property. Id., 483 US at 827-829. Similarly, the government in Dolan required a property owner 

to provide easements to obtain a development permit. Id., at 379-380. Both cases demanded 

property from a land use permit applicant and thus triggered a determination as to whether 

an unlawful exaction occurred. The Township’s tree Ordinance operates as a development 

permit only and in no form requires the applicant to give property to the Township. It is not a 

demand for part of the Defendant’s property. A requirement of a property owner to replace 

certain trees is not an exaction. Further the alternate payment into a tree replacement fund 

for the removal of trees is not an unlawful payment in lieu of exaction as there is no underlying 

exaction. See Koontz v St. John’s River Water Mgmt. Dist., 570 US 595, 612 (2013). As the 

Township’s tree regulations are not a demand for property from the property owner, there is 

no exaction and the Nollan/Dolan analysis is inapplicable. The burdens a property owner bears 

are not conditional dedications or ‘monetary exactions’ demanded via a discretionary 

permitting or ‘adjudicatory’ process in exchange for a permit, but rather akin to the burdens a 

property owner normally bears when he must provide, for example, proper infrastructure, 

subterranean support, landscaping, or stormwater control as a nondiscretionary requirement 

to build. As such, the Koontz holding, that land use permits premised on the conditional 

demand for an easement or a monetary exaction in lieu of such a dedication, implicate the 

unconstitutional conditions doctrine, does not apply here because neither of those demands 

were made. 

Before Koontz, the Supreme Court had held that the unconstitutional conditions 

doctrine did not apply where payment of money was concerned. But recognizing that “so-

called ‘in lieu of’ fees are utterly commonplace,” Koontz expressly overruled that holding: “[S]o-

called ‘monetary exactions’ must satisfy the nexus and rough proportionality requirements of 

Nollan and Dolan.” Koontz, at 612. However, Koontz did not extend this test to just any 
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payment required as a condition for a permit to engage in a desired use of property; it 

specifically addressed fees in lieu of a grant of a title interest or a dedication of property to 

the government. Id. In Koontz, the condition imposed was payment of fees in lieu of an 

easement. The Township did not require a dedication. It merely sought to require Defendant 

to mitigate the destruction it caused to a natural resource.  While regulatory takings analysis 

still applies as discussed infra, the purported exaction analysis does not.  The lower court erred 

in applying it and its decision should be reversed. 

 
III. THE LOWER COURT ERRED IN GRANTING SUMMARY DISPOSITION 

TO DEFENDANT ON A REGULATORY TAKINGS ANALYSIS UNDER 
HORNE AND PENN CENTRAL. 

 The lower court erroneously relied on Horne v Dept of Agriculture, 135 S Ct 2419 

(2015), to conclude that the tree Ordinance worked a regulatory taking.  In Horne, raisin 

farmers were required to set aside a percentage of their raisin crop and turn them over to the 

Agricultural Committee formed by the U.S.D.A. The Committee there actually required that 

title (i.e., ownership) of the raisins be transferred to it, and then the federal Government would 

sell or otherwise dispose of the raisins as it pleased. Id., at 2424. 

 Conversely, the Township did not require that Defendant relinquish title to its trees to 

the Township. Rather, it required a permit to remove trees so that it could mitigate damage 

caused by the destruction of a natural resource, here well over 1,000 trees, including landmark 

trees. In the context of the permit, Defendant can either replace trees on its own site or, if 

not feasible, it can plant trees on other property, or pay into the tree fund such that the 

Township could replace the trees at another location. 25% of the Defendant’s tree inventory 

was exempt from the requirement. 

 Horne is also distinct where the Township did not take, nor seek to take Defendant’s 
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trees for its own use. The Township did not prevent Defendant from selling the timber 

produced as a result of the unpermitted tree removal.  In Georgia Outdoor Network, Inc. v 

Marion County, Ga, 652 FSupp2d 1355 (MD Ga 2009), a county regulation required “All trees, 

shrubs[,] plants, and/or other natural buffers around an Outdoor Recreation Camp shall be 

preserved for a minimum width of fifty (50) feet. However, brush cutting is allowed to reduce 

a fire hazard.”  Id. at 1363. In that case, there was no permit process to allow removal of any 

trees within the buffer zone, except brush that would create a fire hazard. Even so, the District 

Court there held that the regulation did not amount to a taking requiring compensation. 

 Government regulation often “curtails some potential for the use or economic 

exploitation of private property.” Andrus v Allard, 444 US 51, 65 (1979).  Therefore, “not every 

destruction or injury to property by government action has been held to be a taking in the 

constitutional sense.” Armstrong v United States, 364 US 40, 48 (1960). The process for 

evaluating a regulation’s constitutionality involves an examination of the “justice and fairness” 

of the governmental action. Andrus, 444 US at 65.  The Supreme Court has provided several 

factors to consider to determine whether “justice and fairness” require an economic injury 

caused by public action to be compensated by the government: “the economic impact of the 

regulation, its interference with reasonable investment backed expectations, and the character 

of the government action.”  Penn Central Transp Co v New York City, 438 US 104 (1978); 

Kaiser Aetna v United States, 444 US 164, 175 (1979). 

 The economic impact of the regulation factor simply compares the value that has been 

taken from the property with the value that remains in the property. Keystone Bituminous Coal 

Ass’n v DeBenedictis, 480 US 470, 497 (1987).  As to the character of the government action, 

courts look at “whether it amounts to a physical invasion or instead merely affects property 

interests through ‘some public program adjusting the benefits and burdens of economic life to 
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promote the common good” to determine whether a taking has occurred. Lingle v Chevron 

USA, Inc, 544 US 528, 539 (2005).  If the regulation serves a public interest and is ubiquitous, 

then a party challenging the regulation must show that the regulation’s economic impact and 

its effect on investment-backed expectations is the equivalent of a physical invasion upon the 

property. K & K Construction, Inc v Department of Environmental Quality, 267 Mich App 523, 

553 (2005).  

 The lower court erred in applying this analysis.  First, zoning regulations are ubiquitous 

in nature and all property owners bear some burden and some benefit under these schemes. 

Id., at 527 n. 3.  As noted earlier, the purpose of the Township’s Tree Ordinance is “to promote 

an increased quality of life through the regulation, maintenance and protection of trees, forests 

and other natural resources.” This is without question a public interest that is ubiquitous to all 

residents of the Township.  

 The evidence here does not demonstrate an economic impact or effect on Defendant’s 

investment-backed expectations because of the regulation. This regulation had been in effect 

before Defendant purchased this property, and no more restrictive changes have been made 

to the Ordinance since Defendant’s original purchase/investment.  Before purchasing the 

property, Defendant knew of the tree ordinance requirements, as demonstrated by Exhibit 8.  

When the lot split occurred in 2016, nearly two years before Defendant undertook any work 

here, Defendant was expressly reminded of the ordinance requirements to submit a site plan 

as a pre-condition to any activities on the Property and to obtain a tree removal permit prior 

to the removal of any trees from the Property. Id. Thus, Defendant’s investment-backed 

expectations could not have changed because of this Ordinance and the lower court erred in 

determining otherwise. 
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CONCLUSION AND REQUESTED RELIEF 

WHEREFORE, for all of the foregoing reasons, the lower court improperly granted 

summary disposition to Defendant and its decision should be reversed. 

 Respectfully submitted, 
 
 ROSATI SCHULTZ JOPPICH 
 & AMTSBUECHLER PC 
 
 /s/ Marcelyn A. Stepanski  
 Attorneys for Canton Township 
 27555 Executive Drive, Ste. 250  
 Farmington Hills, MI 48331 
 (248) 489-4100 
 mstepanski@jrsjlaw.com 
 (P44302) 
 
DATED:  February 2, 2022 
 

PROOF OF SERVICE 
 

I certify that on February 2, 2022, the foregoing document was served on all parties or their 
counsel of record through the Court's efile system.              
 

/s/Marcelyn A. Stepanski 
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_________________ 
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TENNESSEE, Nashville, Tennessee, Brian K. Kelsey, LIBERTY JUSTICE CENTER, 

Chicago, Illinois, for Amici Curiae. 

_________________ 

OPINION 

_________________ 

JOHN K. BUSH, Circuit Judge.  American history teems with stories and myths of trees.  

Johnny Appleseed’s apple trees and George Washington’s cherry tree are but a few of those 

timber tales that inspire and teach.  Whether to plant or cut down a tree can be, for better or 

worse, an individual choice.  But sometimes the government gets involved.  For example, it can 

reward those who plant, see, e.g., Timber Culture Act of 1873, ch. 277, 17 Stat. 605 (granting 

additional land to homesteaders who planted seedlings), or compensate for land taken to 

conserve, see, e.g., Migratory Bird Conservation Act of 1929, 16 U.S.C. § 715 et seq.  Those 

“carrot” measures serve to further the public interest in tree cultivation and management while 

compensating private parties for their property and efforts. 

Here, however, the government used what F.P. Development portrays as the “stick” 

approach.  Intending to help preserve its greenery, the Charter Township of Canton, Michigan, 

passed an ordinance that prohibits F.P. from removing certain trees on its land without a permit 

and requires F.P. to mitigate the removal.  F.P. challenges the regulation, claiming that it 

constitutes a taking of its property without just compensation, an unreasonable seizure, and an 

excessive fine.  The district court granted summary judgment to F.P. on the takings claim and to 

Canton on the others.  We affirm.   

I. 

Around July 2006, Canton passed an ordinance, which the parties refer to as the Tree 

Ordinance, addressing forest preservation and tree clearing.  The township’s aim was to improve 

its community and protect its natural resources.  Accordingly, the Tree Ordinance requires tree 

owners in Canton to get a permit before removing certain trees or undergrowth from their 

properties.  Specifically, the ordinance deals with four categories of tree-related clearing.  It 

prohibits the unpermitted removal, damage, or destruction of (1) any tree with a diameter at 

Case: 20-1447     Document: 84-2     Filed: 10/13/2021     Page: 2
R

E
C

E
IV

E
D

 by M
C

O
A

 2/2/2022 11:58:19 PM



Nos. 20-1447/1466 F.P. Dev., LLC. v. Charter Twp. of Canton, Mich. Page 3 

 

breast height of six inches or greater, (2) any landmark or historic tree,1 (3) any tree located 

within a forest and with a diameter at breast height of three inches or more, and (4) any under-

canopy vegetation within the dripline of a forest.  There are, however, numerous exceptions.  For 

example, agricultural and farming operations, commercial nurseries, tree farms, and occupied 

lots of fewer than two acres are not subject to the permitting requirement.  

The unlucky tree owner who does not fall into one of those exceptions has to submit a 

tree-removal-permit application to Canton before commissioning an arborist.  Among other 

requirements, the application must describe the area affected by the tree removal, each tree to be 

removed and its location, and what the affected area will look like after the proposed removal.  

The ordinance also lists review procedures and standards that Canton must follow when 

reviewing applications.  Those procedures require the township to evaluate the effect of the 

proposed development on the quality of the surrounding area.  

If Canton issues a permit, a tree owner must agree to mitigate the tree removal.  The Tree 

Ordinance lists three standardized mitigation options: a tree owner can replace removed trees on 

its own property, replace them on someone else’s property, or pay a designated amount into 

Canton’s tree fund so the township can replace them elsewhere.  For every landmark tree cut 

down, a tree owner must replant three trees or pay about $450 into the tree fund.  For every non-

landmark tree cut down as part of a larger-scale tree removal, a tree owner must replant one tree 

or pay about $300 into the tree fund.  If a tree owner fails to comply with those requirements, 

Canton sends a notice of violation and requires that the tree owner submit a permit application or 

face an enforcement lawsuit.2   

F.P. Development, a real-estate holding company owned by Martin F. Powelson, is one 

of those non-complying tree owners.  In 2007, F.P. purchased a 62-acre parcel of undeveloped 

land from Canton for $550,000.  The plan was to use the land to expand Powelson’s traffic-

 
1A “landmark” or “historic” tree means “any tree which stands apart from neighboring trees by size, form 

or species, as specified in the [township’s] landmark tree list . . . or any tree, except box elder, catalpa, poplar, silver 

maple, tree of heaven, elm or willow, which has a [diameter at breast height] of 24 inches or more.” 

2Canton also has the authority to impose criminal penalties on violators in the form of a $500 fine and up to 

90 days’ imprisonment.  
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control sign business, POCO, which occupied the lot adjacent to the 62-acre parcel.  F.P. left the 

land undeveloped until 2016, when it filed a property split application with Canton, requesting 

permission to split 44 acres of the property roughly in two: a 28-acre plot for F.P. to keep and a 

16-acre plot to sell.  Canton tentatively approved the separation and noted that any development 

involving tree removal would require the proper permitting.  By 2017, F.P. completed the split.  

But, unfortunately for F.P., the two parcels were bisected by a county drainage ditch that 

had become clogged with fallen trees and other debris.  After the county refused to clear the 

ditch, F.P. contracted with a timber company to remove the trees and debris and to clear several 

other trees from the property.  As to that removal, F.P. did not apply for or receive a permit.  Nor 

did it receive permission from Canton to proceed without a permit. 

Soon after, someone tipped off Canton’s Landscape Architect and Planner to F.P.’s 

unpermitted tree removal.  The township investigated and confirmed the tip.  It then posted a 

“Stop Work” order on F.P.’s property and issued a “Notice of Violation.”  The notice made clear 

that a survey of the property was required to determine the number and species of trees removed 

so that Canton could enforce the Tree Ordinance.  

From that survey, Canton determined that F.P. had removed 159 trees—14 landmark 

trees and 145 non-landmark trees.  To comply with the ordinance, F.P. had to either replant 

187 trees (three for every landmark tree removed and one for every non-landmark tree) on its or 

another’s property or deposit $47,898 into Canton’s tree fund.  

F.P. chose neither option.  Instead, it filed a lawsuit, seeking declaratory and injunctive 

relief under 42 U.S.C. § 1983.  It claimed that Canton’s Tree Ordinance constituted (1) a facial 

and as-applied unconstitutional taking, in violation of the Fifth and Fourteenth Amendments; 

(2) an unreasonable seizure, in violation of the Fourth and Fourteenth Amendments; and (3) an 

excessive fine, in violation of the Eighth and Fourteenth Amendments.  The Township filed a 

counterclaim seeking $47,898 in damages.  

After several months of discovery, F.P. moved for summary judgment.  Canton moved to 

dismiss the case on ripeness grounds, for judgment on the pleadings, or for summary judgment in 

its favor.  The district court denied Canton’s motion to dismiss on ripeness grounds.  The court 
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then granted F.P. summary judgment on its as-applied Fifth Amendment claim.  It reasoned that 

although the ordinance, as applied to F.P., was not unconstitutional as a per se physical taking, it 

was unconstitutional as a regulatory taking and as an unconstitutional condition.  The court did 

not decide F.P.’s facial challenge.  Finally, the court granted Canton summary judgment on 

F.P.’s Fourth and Eighth Amendment claims.  Both parties appeal.  

II. 

We review a district court’s decision on summary judgment de novo.  Jackson v. City of 

Cleveland, 925 F.3d 793, 806 (6th Cir. 2019).  Summary judgment is appropriate when there is 

“no genuine dispute as to any material fact” and the moving party “is entitled to judgment as a 

matter of law.”  Fed. R. Civ. P. 56(a).  We construe the evidence and draw all reasonable 

inferences in favor of the nonmoving party.  Jackson, 925 F.3d at 806. 

III. 

A. RIPENESS 

We begin with the questions about our jurisdiction.  The doctrine of ripeness prevents 

courts from deciding cases or controversies prematurely.  See Nat’l Park Hosp. Ass’n v. Dep’t of 

Interior, 538 U.S. 803, 807–08 (2003).  It is “drawn both from Article III limitations on judicial 

power and from prudential” concerns.  Id. at 808 (quoting Reno v. Catholic Soc. Servs., Inc., 509 

U.S. 43, 57 n.18 (1993)).  Issues of ripeness rooted in Article III are jurisdictional; those based 

on prudence are not.  See Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 670 n.2 

(2010); see also Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1012–13 (1992). 

Amici Michigan Township Association and Michigan Municipal League argue on appeal 

that F.P.’s as-applied challenge to the Canton Tree Ordinance is not ripe for review, citing 

prudential ripeness concerns.  But Canton did not raise those concerns in its briefing before us.  

So the argument is forfeited.  See Self-Ins. Inst. of Am., Inc. v. Snyder, 761 F.3d 631, 641 (6th 

Cir. 2014) (“[W]hile an amicus may offer assistance in resolving issues properly before a court, 

it may not raise additional issues or arguments not raised by the parties.”  (quoting Cellnet 
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Commc’ns Inc. v. FCC, 149 F.3d 429, 443 (6th Cir. 1998))); see also Stolt-Nielsen, 559 U.S. at 

670 n.2 (holding that a prudential ripeness argument was waived). 

What’s more, “we do not think it prudent to apply” the doctrine of prudential ripeness sua 

sponte here.  F.P. has standing under Article III, and the status of the prudential ripeness doctrine 

is uncertain.  See Lucas, 505 U.S. at 1013; see also, e.g., Lexmark Int’l, Inc. v. Static Control 

Components, Inc., 572 U.S. 118, 125–27 (2014) (questioning the vitality of the doctrine of 

prudential ripeness); Miller v. City of Wickliffe, 852 F.3d 497, 503 & n.2 (6th Cir. 2017) 

(declining to address prudential ripeness because plaintiff lacked standing under Article III and 

because of the questioned vitality of the doctrine).  We thus proceed to the merits. 

B. TAKING WITHOUT JUST COMPENSATION  

F.P.’s first claim is that Canton’s Tree Ordinance constitutes a taking of its trees in 

violation of the Takings Clause of the Fifth Amendment, as incorporated by the Fourteenth 

Amendment.  The Takings Clause states that “private property” shall not “be taken for public 

use, without just compensation.”  U.S. Const. amend. V.  In F.P.’s view, Canton’s Ordinance 

violates that prohibition in three ways:  the ordinance imposes (1) a per se taking under Loretto v. 

Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435 (1982) and Horne v. Department of 

Agriculture, 576 U.S. 350 (2015); (2) a regulatory taking under Penn Central Transportation Co. 

v. City of New York, 438 U.S. 104, 124 (1978); and (3) an unconstitutional condition under 

Nollan v. California Coastal Commission, 483 U.S. 825 (1987), Dolan v. City of Tigard, 512 

U.S. 374 (1994), and Koontz v. St. Johns River Water Management District, 570 U.S. 595, 604 

(2013).  For reasons discussed below, we agree with F.P. that the ordinance violates the Fifth 

Amendment, through the Fourteenth Amendment, based on the unconstitutional-conditions 

doctrine, so we need not consider the other two theories for relief.  See Brown v. Stored Value 

Cards, Inc., 953 F.3d 567, 575 n.6 (9th Cir. 2020); Phillip Morris, Inc. v. Harshbarger, 159 F.3d 

670, 674 n.4 (1st Cir. 1998).  Before addressing pertinent legal issues below, however, we 

provide some background on what began as a highly contentious subject in American history. 
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1. Historical Background   

On April 13, 1772, almost two years before the Boston Tea Party, and three years before 

an American Patriot fired the shot heard ’round the world, a group of colonists revolted against 

the Crown’s longstanding Pine Tree Act.  The act prohibited colonists from cutting down white 

pine trees on their own land without first obtaining a royal license and subjected violators to 

fines that grew with the size of the tree felled.  See An Act Giving Further Encouragement for 

the Importation of Naval Stores, and for the Purposes Therein Mentioned, 1721, 5 Geo I., c. 12 

(Eng.).  The colonists ignored the act, and a large group of disgruntled tree owners captured the 

British representatives, beat them with switches (one lashing for every tree the Crown claimed), 

maimed and shaved their horses, and ran them out of town.  See William Little, History of 

Weare, New Hampshire 1735–1888, 189 (S.W. Huse & Co., 1888).  

F.P. suggests that the Founders adopted and ratified the Takings Clause of the Fifth 

Amendment, in part, to prevent the type of tree restrictions imposed by both the British Crown 

and the Township of Canton.  It is true that “[t]he Founders recognized that the protection of 

private property [would be] indispensable to the promotion of individual freedom.”  Cedar Point 

Nursery v. Hassid, 141 S. Ct. 2063, 2071 (2021).  So, as part of the Bill of Rights, they included 

the Takings Clause in the Fifth Amendment.  But that constitutional guarantee does not, as a 

matter of original meaning, obviously invalidate Canton’s property regulation. 

Indeed, history presents a more complicated picture of land-use regulation in the 

Founding Era than F.P. suggests.  The Takings Clause may not have even extended to 

regulations of private property like the one at issue in this case.  See id. at 2071 (noting that the 

Takings Clause was originally “limited to physical appropriations of property”).  In fact, despite 

the early colonists’ frustration with the Crown’s Pine Tree Act, general land regulation was 

commonplace in colonial America.  See Act of May 12, 1724, 7 The Public Records of the 

Colony of Connecticut 10 (Charles J. Hoadly ed., Hartford, Conn. Cass, Lockwood & Brainard 

Co. 1876) (requiring removal of barberry bushes to prevent wheat blight).3  Indeed, the author of 

 
3See also, e.g., Ordinance of Feb. 23, 1656, Laws and Ordinances of New Netherland, 1638–1674, 361, 

361 (E.B. O’Callaghan, trans., Albany, N.Y., Weed, Parsons and Co. 1868) (requiring installation of fences to 

support the “cultivation of the soil”); Act of Nov. 27, 1700, ch. LIII, sec. III, 2 The Statutes at Large of Pennsylvania 
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the Takings Clause, James Madison, seemed to view the constitutional text as limiting only the 

government’s power to take property physically for public use.  See James Madison, Property, 

Nat’l Gazette, Mar. 27, 1792, in 14 The Papers of James Madison, 266–68 (Robert A. Rutland et 

al. eds., 1983) (invoking the Takings Clause and distinguishing between “direct” and “indirect[]” 

violations of property).  Madison’s interpretation finds support in common law and statutes that 

allowed certain government land-use regulations without requiring compensation to other land 

owners.  See 1 Blackstone’s Commentaries editor’s app., 305–06 (St. George Tucker ed., 

Philadelphia, Birch & Small 1803).4 

Of course, questions abound regarding whether the ratification of the Fourteenth 

Amendment placed greater limits on state-government regulation of private property than did the 

Fifth Amendment.  See, e.g., Murr v. Wisconsin, 137 S. Ct. 1933, 1957 (2017) (Thomas, J. 

dissenting).  But, as a court of middle management, we have no occasion or authority to answer 

those questions here.  Regardless, the Supreme Court made clear in 1922 that the rights 

guaranteed by the Takings Clause of the Fifth Amendment, as applied to the states through the 

Fourteenth Amendment, limit all regulations of private property that go “too far.”  See Penn. 

Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).  And later, the Court held that certain permitting 

schemes should be subject to analysis under the unconstitutional-conditions doctrine.  See 

Nollan, 483 U.S. at 835–37; Dolan, 512 U.S. at 386–88; Koontz, 570 U.S. at 604.  Our analysis 

begins and ends there.5  

2. Unconstitutional Conditions  

Under the unconstitutional-conditions doctrine, “the government may not deny a benefit 

to a person because he exercises a constitutional right.”  Koontz, 570 U.S. at 604 (quoting Regan 

 
65, 66–67 (James T. Mitchell & Harry Flanders eds., Pa., Clarence M. Busch 1896) (requiring planting and 

maintenance of certain trees). 

4See also, e.g., Michael B. Rappaport, Originalism and Regulatory Takings: Why the Fifth Amendment 

May Not Protect Against Regulatory Takings but the Fourteenth Amendment May, 45 San Diego L. Rev. 729, 736 

(2008); see generally William Michael Treanor, The Original Understanding of the Takings Clause and the Political 

Process, 95 Colum. L. Rev. 782, 798–859 (1995). 

5The briefing on appeal concluded before the Supreme Court issued its opinion in Cedar Point Nursery—

the Court’s most recent case involving the Takings Clause.  141 S. Ct. at 2063.  But nothing in that case demands 

that we review F.P.’s challenge to Canton’s ordinance under a per se or regulatory takings approach. 
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v. Taxation with Representation of Wash., 461 U.S. 540, 545 (1983)).  In practice, the doctrine 

“vindicates the Constitution’s enumerated rights by preventing the government from coercing 

people into giving them up.”  Id. 

F.P. argues that Canton’s Tree Ordinance places an unconstitutional condition on its Fifth 

Amendment rights by coercing it into giving up its right to just compensation for the township’s 

taking of trees in exchange for a permit.  As noted, F.P. points to Nollan, Dolan, and Koontz for 

support. 

Those cases “‘involve a special application’ of” the unconstitutional-conditions doctrine 

“that protects the Fifth Amendment right to just compensation” when the government demands 

property in exchange for land-use permits.  Koontz, 570 U.S. at 604 (quoting Lingle v. Chevron 

U.S.A. Inc., 544 U.S. 528, 547 (2005)).  In particular, they hold that “the government may choose 

whether and how a permit applicant is required to mitigate the impacts of a proposed 

development, but it may not leverage its legitimate interest in mitigation to pursue governmental 

ends that lack an essential nexus and rough proportionality to those impacts.”  Id. at 606.  

There is an interesting question whether Canton’s application of the Tree Ordinance to 

F.P. falls into the category of government action covered by Nollan, Dolan, and Koontz.  But the 

parties do not raise it.  And we decline to do so on our own accord.  So we proceed, as the parties 

request, and apply the essential nexus and rough proportionality test provided in those cases. 

3. Essential Nexus and Rough Proportionality  

The parties agree that there is an “essential nexus” between Canton’s “legitimate” interest 

in forest and natural resource preservation and the permit conditions.  See Dolan, 512 U.S. at 

386.  Therefore, we need only address the “rough proportionality” prong of Nollan and Dolan.   

That prong “requires us to determine whether the degree of the exactions demanded by 

the [township’s] permit conditions bears the required relationship to the projected impact of 

[F.P.’s] proposed development.”  Dolan, 512 U.S. at 388.  The “required relationship” does not 

have to be “exacting,” but it cannot be “generalized.”  Id. at 389–90.  It must be “rough[ly] 

proportional[].”  Id. at 391.  Of course, “[n]o precise mathematical calculation is required, but the 
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[township] must make some sort of individualized determination that the required dedication is 

related both in nature and extent to the impact of the proposed development.”  Id.   

Canton fails to carry its burden to show that it made the required individualized 

determination.  Under the Tree Ordinance, F.P. must replant one tree for every non-landmark 

tree removed and three trees for every felled landmark tree.  The township also requires F.P. to 

bear the associated costs, whether F.P. does the replanting and relocation itself or outsources the 

task to the township.  Of course, Canton’s mitigation options could offset F.P.’s tree removal, 

and they arguably involve some individualized assessment given that Canton must determine the 

number and type of trees cut.  But Dolan requires more. 

In Dolan, the government argued that its exaction of an easement for a bicycle pathway 

was necessary to reduce traffic congestion that the property owner’s proposed development 

might cause.  512 U.S. at 395.  The Court held that the government’s assertion that the 

conditioned path “‘could offset some of the traffic demand’ is a far cry from a finding that the 

bicycle pathway system will, or is likely to, offset some of the traffic demand.”  Id. (quoting 

Dolan v. City of Tigard, 845 P.2d 437, 447 (Ore. 1993) (en banc) (Peterson, J., dissenting)).  

Here, the township provides us with little information about its replacement or relocation 

requirements.  Like the government in Dolan, it seems to assume that its mitigation requirements 

are appropriate.  And the information it presents concerning the amount of money F.P. must 

spend to satisfy those requirements is based on tree replacement costs calculated fifteen years 

ago, in 2006.  That limited and arguably stale information does not suffice.   

Canton has pointed to nothing indicating, for example, that F.P.’s tree removal effects a 

certain level of environmental degradation on the surrounding area.  Nor does it demonstrate 

whether it considered that F.P.’s clearing of the clogged ditch on its property or its removal of 

dead trees may have improved the surrounding environment.  The only evidence on that point 

suggests that even if F.P. offset its tree removal in a manner not contemplated by the township, 

Canton would still demand its pre-set mitigation.  At bottom, Canton’s support fails to get it over 

the bar set by Nollan and Dolan.  See id. at 395–96 (noting that “the city must make some effort 

to quantify its findings in support” of its exactions); see also Goss v. City of Little Rock, 151 F.3d 

861, 863 (8th Cir. 1998) (holding that local traffic mitigation requirements did not satisfy 
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Dolan’s rough-proportionality test because they were based on pre-set assumptions, rather than 

an individualized impact assessment). 

That a representative from Canton went to F.P.’s property to count and categorize the 

trees F.P. cut down does not alter our conclusion.  And the “individualized assessment” that 

Canton points to in the ordinance relates to the initial review of a permit application, not to the 

proportionality of the mitigation requirements.  See Canton Code of Ordinances Art. § 5A.05(F).  

According to Canton’s own representative, F.P.’s removal of regulated trees triggers the 

mitigation requirements, regardless of the specific impact caused by their removal.  Canton has 

not made the necessary individualized determination here.  

Finally, our conclusion accords with analogous decisions handed down by state courts.  

See Dolan, 512 U.S. at 389 (recognizing the importance of state court decisions in this context 

given that they have dealt with the question “a good deal longer than we have”). 

For example, in Mira Mar Development Corp. v. City of Coppell, a state court in Texas 

similarly concluded that the government’s lack of evidence sank its ability to demonstrate rough 

proportionality.  421 S.W.3d 74, 95–96 (Tex. Ct. App. 2013).  There, a property owner applied 

to the City of Coppell for a development permit.  Id. at 95.  Like Canton, the city in part 

conditioned its granting of the permit on the owner’s agreeing to pay thousands of dollars in 

“tree mitigation fees” for trees it planned to remove from its property.  Id.  The Texas court first 

determined that the fees were exactions subject to the nexus and rough proportionality 

requirements of Nollan and Dolan.  Id.  Then, it noted the government’s lack of evidence to 

support a finding of rough proportionality: the city did “not show that the removal of trees in the 

development would harm the air quality, increase noise and glare, remove ecosystems, bring 

down property values, or reduce the other benefits of trees described in the ordinance.”  Id. at 96.  

As we do here, the Texas court held that, based on the record before it, the ordinance could not 

meet the evidentiary bar set for rough proportionality in Dolan.  Id.; see also, e.g., Town of 

Flower Mound v. Stafford Estates Ltd. P’ship, 135 S.W.3d 620, 644–45 (Tex. 2004) (holding 

that the Town’s monetary exaction was not roughly proportional because the rationale for it was 

too abstract and because the town provided no real evidence of impact).    
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In other state court cases, like those the Supreme Court cited positively in Koontz, the 

government generally satisfies the nexus and rough proportionality test with ease by introducing 

some evidence relating to the “methodology and functioning” of its exactions.  See, e.g., Home 

Builders Ass’n of Dayton & the Miami Valley v. Beavercreek, 729 N.E.2d 349, 357–59 (Ohio 

2000); see also, e.g., Sparks v. Douglas Cnty., 904 P.2d 738, 745 (Wash. 1995) (“In this case, the 

findings made by the County were more than mere conclusory statements of general impact.”); 

Hallmark Inns & Resorts, Inc. v. City of Lake Oswego, 88 P.3d 284, 291 (Or. Ct. App. 2004) 

(same).  That is not the case here.  On the record before us, Canton’s Tree Ordinance, as applied 

to F.P., fails rough proportionality and is thus an unconstitutional condition under Nollan, Dolan, 

and Koontz.  

C. UNREASONABLE SEIZURE 

F.P.’s next claim involves the same trees, but a different right.  The Fourth Amendment, 

as incorporated through the Fourteenth, preserves the right of the people “to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures.”  U.S. Const. 

amend. IV.  “[F]rom the time of the founding to the present,” when speaking of property, “the 

word ‘seizure’ has meant a ‘taking possession.’”  Torres v. Madrid, 141 S. Ct. 989, 995 

(2021) (quoting California v. Hodari D., 499 U.S. 621, 624 (1991)).  So, “a ‘seizure’ of property 

. . . occurs when ‘there is some meaningful interference with an individual’s possessory interests 

in that property.’”  Fox v. Van Oosterum, 176 F.3d 342, 350 (6th Cir. 1999) (quoting Soldal v. 

Cook County, 506 U.S. 56, 61 (1992)).   

F.P. argues that the Tree Ordinance meaningfully interferes with its possessory interest in 

its trees and is therefore an unreasonable seizure.  But the ordinance here does not enable Canton 

to take actual possession of F.P.’s trees.  Nor does it meaningly interfere with F.P.’s possession 

of its trees.  F.P. was able to sell its trees to the timber company that removed them.  In short, 

F.P. has full control over the trees it removes from its property.  Canton therefore has not seized 

them. 
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The most that can be said of the ordinance in this context is that it might interfere with 

F.P.’s control over some of its standing trees by limiting its ability to cut them down.  But that 

does not mean that the ordinance should be subject to Fourth Amendment scrutiny. 

The ordinance requires a permit for F.P.’s removal of its standing trees—real property, 

not located on or anywhere near a house or its curtilage.  See Kerschensteiner v. N. Mich. Land 

Co., 221 N.W. 322, 327 (Mich. 1928) (“Standing timber is real estate. It is a part of the realty the 

same as the soil from which it grows.”).  And the trees themselves are obviously not houses, 

persons, or papers.  So the trees, if they are covered by the Fourth Amendment, must be effects.  

But the Supreme Court has told us that real property is not an “effect” within the meaning of the 

Fourth Amendment.  Oliver v. United States, 466 U.S. 170, 177 n.7 (1984) (“The Framers would 

have understood the term ‘effects’ to be limited to personal, rather than real, property.”); see also 

Soldal, 506 U.S. at 62 n.7 (“[T]he [Fourth] Amendment does not protect possessory interests in 

all kinds of property.”).  Therefore, as applied to F.P., Canton’s Tree Ordinance is not subject to 

the limitations of the Fourth Amendment. 

D. EXCESSIVE FINE 

In its final claim, F.P. looks to the Eighth Amendment.  The Excessive Fines Clause of 

that Amendment, as applied to localities through the Fourteenth, dictates that “excessive fines” 

shall not be “imposed.”  U.S. Const. amend. VIII.  As is clear from its language, the clause 

“limits the government’s power to extract payments, whether in cash or in kind, ‘as punishment 

for some offense.’”  Austin v. United States, 509 U.S. 602, 609–10 (1993) (quoting Browning-

Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 265 (1989)).  It guards only 

“against abuses of [the] government’s punitive or criminal-law-enforcement authority.”  Timbs v. 

Indiana, 139 S. Ct. 682, 686 (2019).  So a monetary demand that is retributive or deterrent and 

thus intended to punish, even in part, is subject to the limitations of the Excessive Fines Clause.  

Austin, 509 U.S. at 621 (quoting United States v. Ward, 448 U.S. 242, 254 (1980)).  But a 

demand that is related only to “damages sustained by society or to the cost of enforcing the law,” 

and thus wholly remedial, is not.  Ward, 448 U.S. at 254. 
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F.P. argues that the ordinance violates the Excessive Fines Clause because Canton’s 

demand for payment in accordance with the Tree Ordinance is punishment that is grossly 

disproportionate to its tree removal.  But that law is designed to remedy the harm that removing 

trees causes, and it purports to estimate the monetary demands it makes based on the cost it 

expects to incur replacing them.  That purpose is remedial, not punitive, so it does not implicate 

the Eighth Amendment.6 

IV. 

Canton’s Tree Ordinance, as applied to F.P., is not an unreasonable seizure or an 

excessive fine.  But it does represent an unconstitutional taking.  Accordingly, we affirm. 

 
6There is a form of punishment under Michigan law for F.P.’s violation of the ordinance: a $500 fine and 

up to 90 days’ imprisonment.  But Canton has not levied that fine, nor has it attempted to arrest any representative of 

F.P.  And F.P. does not challenge either of those penalties.  
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                     STATE OF MICHIGAN

        IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

CHARTER TOWNSHIP OF CANTON,

           Plaintiff/Counter-Defendant,

     vs.                             Case No. 18-014569-CE

44650, INC., a Michigan corporation,

           Counter-Defendant/Plaintiff.

_________________________________________

     The Deposition of GARY PERCY

     Taken at 500 Woodward Avenue

     Detroit, Michigan

     Commencing at 2:49 p.m.

     Thursday, June 13, 2019

     Before Renee J. Ogden, CSR-3455, RPR.
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1 APPEARANCES:

2

3 MICHAEL J. PATTWELL

4 Clark Hill, PLC

5 212 East Cesar E. Chavez Avenue

6 Lansing, Michigan 48906

7 (517) 318-3043

8 Mpattwell@clarkhill.com

9      Appearing on behalf of Plaintiff/Counter-Defendant.

10

11 CHANCE WELDON

12 Texas Public Policy Foundation

13 901 Congress Avenue

14 Austin, Texas 78701

15 (512) 472-2700

16 Cweldon@texaspolicy.com

17      Appearing on behalf of Plaintiff/Counter-Defendant.

18

19

20

21

22

23

24

25
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1 ANNE MCCLOREY MCLAUGHLIN

2 Rosati Schultz Joppich & Amtsbuechler, PC

3 27555 Executive Drive

4 Suite 250

5 Farmington Hills, Michigan 48331

6 (248) 489-4100

7 Amclaughlin@rsjalaw.com

8      Appearing on behalf of Defendant/Counter-Plaintiff.

9

10 KRISTIN BRICKER KOLB

11 Charter Township of Canton

12 1150 South Canton Center Road

13 Canton, Michigan 48188

14 (734) 394-5199

15 Kristin.kolb@canton-mi.org

16      Appearing on behalf of Defendant/Counter-Plaintiff.

17

18 ALSO PRESENT:

19 Leigh Thurston

20 Juliana Butler

21 Matthew Percy

22

23

24

25
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1   Detroit, Michigan

2   Thursday, June 13, 2019

3   2:49 p.m.

4

5                           GARY PERCY,

6        was thereupon called as a witness herein, and after

7        having first been duly sworn or affirmed to testify to

8        the truth, the whole truth and nothing but the truth,

9        was examined and testified as follows:

10                           EXAMINATION

11   BY MS. MCLAUGHLIN:

12   Q.   Would you state your full name for the record, please.

13   A.   Gary Allen Percy.

14   Q.   Mr. Percy, my name is Anne McLaughlin.  I represent

15        the Township in the litigation between the Township

16        and your company, 44650, Inc.

17                   Have you ever given a deposition before?

18   A.   Yes.

19   Q.   How long ago?

20   A.   I don't remember.

21   Q.   Okay.  You know the general process, then:  question

22        and answer?

23   A.   Yes.

24   Q.   Okay.  You're doing good so far.  I would request that

25        you wait until I finish my question before you answer
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1        and possibly also give your Counsel time if he feels

2        like he needs to object so that we're not talking over

3        each other and you know what my question is and I know

4        what your answer is.

5                   If you don't understand a question, please

6        ask me to rephrase it or clarify it in whatever way

7        necessary.  Because if you answer a question, I will

8        assume that you understood it and answered

9        accordingly.  Is that fair?

10   A.   Yes.

11   Q.   All right.  And also, you are doing well to keep your

12        answers out loud and verbal as opposed to gestures or

13        shakes of the head, things of that nature.  Please try

14        to keep those in mind as we go along.

15   A.   Okay.

16   Q.   Thank you.

17                   What is your present residence address?

18   A.   47601 Joy Road, Canton.

19   Q.   What is your date of birth?

20   A.   12/5/53.

21   Q.   Are you presently married?

22   A.   Of course, yes.

23   Q.   Do you have children?

24   A.   I do.

25   Q.   Are they adult children?
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1   A.   Yes.

2   Q.   How far in school did you go?

3   A.   12th.

4   Q.   High school?

5   A.   Yeah.

6   Q.   Have you had any sort of formal education or training

7        beyond high school?

8   A.   I attended a couple of classes here and there in the

9        industry.

10   Q.   Which industry is that?

11   A.   Trucking.

12   Q.   Do you have any type of certifications or licenses or

13        anything of that nature?

14   A.   No, I don't.

15   Q.   What is your present employment?

16   A.   I'm president.

17   Q.   Of?

18   A.   Multiple corporations.

19   Q.   Which would you say is your employer of those

20        corporations?

21                   MR. WELDON:  Objection, form.

22   BY MS. MCLAUGHLIN:

23   Q.   You know what?  Before you answer, I'll ask a

24        different question.

25                   Do you draw a salary from any of the
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1        corporations of which you are an owner or officer?

2   A.   Yes.

3   Q.   Which ones?

4   A.   A.D. Transport Express, Inc.

5   Q.   That is at 5601 Belleville Road?

6   A.   It is.

7   Q.   And how long have you been employed by A.D. Transport

8        Express, Inc.?

9                   MR. WELDON:  Objection, form.

10   A.   From the beginning.

11   BY MS. MCLAUGHLIN:

12   Q.   When is -- when was the beginning?

13   A.   Like, 1985.

14   Q.   Was that a company -- is that a company that you

15        founded?

16   A.   Me and my brother, yes.

17   Q.   Okay.  Are there any predecessor companies to

18        A.D. Transport Express?

19   A.   Any other --

20                   MR. WELDON:  Objection, form.

21   BY MS. MCLAUGHLIN:

22   Q.   Any other predecessor companies?  I mean, were you in

23        the trucking business before you formed A.D. Transport

24        Express?

25   A.   No.
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1   Q.   How many businesses operate out of the address at

2        5601 Belleville Road?

3   A.   There is A.D. Equipment; 5601, Inc.; 45101, Inc.;

4        5905, Inc. -- and there's a lot of them -- 577, Inc.;

5        ADLP Gas, Inc.; 44650, Inc.; Aviation Systems, Inc.  I

6        think I have got them all.  Maybe not.

7   Q.   How many employees does A.D. Transport Express have,

8        approximately?

9   A.   At the present time, I think it's a little over 700.

10   Q.   Does A.D. Transport Express have any other operating

11        locations other than the Canton facility on

12        Belleville Road?

13   A.   No.

14                   Where a business is run out?

15   Q.   Pardon me?

16   A.   Where a business is ran out of; is that what you're

17        asking?

18   Q.   Yes.

19   A.   Okay, okay.

20   Q.   Does A.D. Transport Express have only one office?

21   A.   Yes.

22   Q.   Does A.D. Equipment have employees?

23                   MR. WELDON:  Objection, form.

24                   Go ahead.

25   A.   I don't believe so.
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1   BY MS. MCLAUGHLIN:

2   Q.   What about 5601, Inc.?

3                   MR. WELDON:  Objection, form.

4   A.   Me.

5   BY MS. MCLAUGHLIN:

6   Q.   I'm guessing -- and you can tell me if I'm wrong --

7        that 5601, Inc., 45101, Inc., 577, Inc., and 44650,

8        Inc., are entities for the purpose of something like

9        ownership of property; is that correct?

10                   MR. WELDON:  Objection, form.

11   A.   Yes.

12   BY MS. MCLAUGHLIN:

13   Q.   So you don't really have employees of those companies,

14        but they are the entity that holds certain property.

15                   MR. WELDON:  Objection, form.

16   BY MS. MCLAUGHLIN:

17   Q.   Correct?

18   A.   Right.

19   Q.   What about ADLP Gas, does it have any employees?

20                   MR. WELDON:  Objection, form.

21   A.   No.

22   BY MS. MCLAUGHLIN:

23   Q.   And Aviation Systems?

24   A.   No.

25                   MR. WELDON:  Objection, form.
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1                   THE WITNESS:  Sorry.

2                   MR. WELDON:  Mm-hmm.

3   BY MS. MCLAUGHLIN:

4   Q.   You are a shareholder in all of those entities; is

5        that true?

6   A.   Yes.

7   Q.   Are there any of those entities in which you are the

8        sole shareholder?

9   A.   No.

10   Q.   Is your brother Matthew a shareholder in all of those

11        entities?

12   A.   Yes.

13   Q.   And in A.D. Transport Express as well?

14   A.   Yes.

15   Q.   Who are the officers of A.D. Transport Express?

16   A.   Me and Matt Percy.

17   Q.   There are no other persons who are officers?

18   A.   No.

19   Q.   Have you ever served in any branch of the military?

20   A.   No.

21   Q.   Have you ever been convicted of a crime including a

22        misdemeanor in any state?

23   A.   No.

24   Q.   Before forming A.D. Transport Express in the

25        mid-1980s, did you own any other businesses?
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1   A.   I was part-owner of a van-conversion business.

2   Q.   Is that still in business?

3   A.   No.

4   Q.   Incidentally, what year did you graduate from

5        high school?

6   A.   '72.

7   Q.   And where did you go to high school?

8   A.   All over, too many to mention.

9   Q.   Where did you graduate from?

10   A.   Down south, Bristol, Virginia.

11   Q.   When was 44650, Inc., formed?

12                   MR. WELDON:  Objection, form.

13                   You can answer.

14   A.   I don't have the date.

15   BY MS. MCLAUGHLIN:

16   Q.   Was it in existence for some period of time before it

17        purchased the property that was created by the split

18        of a lot owned by Frank Powelson?

19                   MR. WELDON:  Objection, form.

20   A.   I believe it was, yes.

21   BY MS. MCLAUGHLIN:

22   Q.   Does 44650 own any property other than the parcel that

23        is the subject of this lawsuit?

24   A.   Is what?  Restate the question.

25   Q.   Okay.  The lawsuit that we are here to discuss
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1        today --

2   A.   Right.

3   Q.   -- involves a parcel of property that was created by a

4        lot split from a larger parcel owned by

5        Frank Powelson; true?

6                   MR. WELDON:  Objection, form.

7   A.   Yes.

8   BY MS. MCLAUGHLIN:

9   Q.   And 44650, Inc., is the owner of that parcel; correct?

10   A.   Yes.

11   Q.   I'm going to show you what I had marked as Exhibit 1

12        in Mr. Powelson's deposition and have you take a look

13        at that.

14   A.   Okay.

15   Q.   Have you seen that document before?

16   A.   I have seen a document like this before.

17   Q.   So that looks familiar to you.

18   A.   Yes.

19   Q.   And on that diagram, it's shown that there is a large

20        what I'm going to call and what's referred to on that

21        diagram a parent parcel, which was the original parcel

22        that has been divided into two, into a Parcel A to the

23        north and Parcel B to the south.

24                   Do you see that?

25   A.   Yes.
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1   Q.   Is Parcel B the property that is owned by 44650?

2   A.   It is.

3   Q.   And that's the property that is the subject of this

4        case; correct?

5   A.   Yes.

6   Q.   So when I say "the property", if I don't make it a

7        reference to some other property or I say

8        "Parcel B" --

9   A.   Okay.

10   Q.   -- that's what I'm referring to.  Okay?

11   A.   Sure.

12   Q.   How was it that you -- the lot split came to be?

13   A.   I don't --

14                   MR. WELDON:  Objection, form.

15   A.   I don't understand the question.

16   BY MS. MCLAUGHLIN:

17   Q.   Did you approach Mr. Powelson, or did he approach you

18        about the purchase of that Parcel B?

19   A.   I approached him.

20   Q.   Before you approached him, do you know whether he was

21        in the process of or contemplating splitting that

22        property?

23                   MR. WELDON:  Objection, form.

24   A.   No idea.

25   BY MS. MCLAUGHLIN:
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1   Q.   Was it already split when you spoke with him the first

2        time about it?

3   A.   No.

4   Q.   So what was your purpose in approaching Mr. Powelson?

5   A.   To buy the property.

6   Q.   And what was your intended use of the property at that

7        time?

8   A.   Future growth of the business.

9   Q.   And when you say "the business", you're referring to

10        A.D. Transport?

11   A.   Correct.

12   Q.   Did you have any involvement in the process of the lot

13        split?

14                   MR. WELDON:  Objection, form.

15                   You can answer.

16   A.   You would have to tell me what part.

17   BY MS. MCLAUGHLIN:

18   Q.   Well, did you have any involvement in it?

19   A.   Sure.  I mean, I -- yes.

20   Q.   Did you have contact with the engineers who dealt with

21        the actual splitting of the property?

22   A.   Yes.

23   Q.   Did you hire Alpine Engineering, or did Mr. Powelson?

24   A.   I did.

25   Q.   Have you had previous dealings with Alpine
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1        Engineering?

2   A.   Yes.

3   Q.   Did you have any contact or dealings with

4        Canton Township with respect to the lot split itself?

5                   MR. WELDON:  Objection, form.

6                   You can answer.

7   A.   Yes, I had conversations with Jeff Goulet,

8        Pat Williams, and Tom Yack.

9   BY MS. MCLAUGHLIN:

10   Q.   What was the nature of your contact with Mr. Goulet?

11   A.   The documents.

12   Q.   And when you say "the documents", what do you mean by

13        that?

14   A.   The documents that you would submit for the split.

15   Q.   Oh, the actual process of submitting the application

16        and the proposed split?

17   A.   Yes.

18   Q.   What conversations or involvement with Mr. Williams

19        did you have with respect to the lot split?

20   A.   It would have been because this borders Van Buren

21        Township and Canton Township, Van Buren on the south

22        side, there was a question whether or not Canton was

23        going to allow the split, because it had no access to

24        the roads, to the public road.

25   Q.   Right.  It adjoins Yost Road on the south, but that's
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1        not really an improved road; is it?

2   A.   Yost Road is abandoned -- not abandoned, but

3        unimproved.

4   Q.   And what input did Mr. Williams have into that

5        question or issue about allowing the split due to the

6        location?

7   A.   We spoke with Pat, or I spoke with Pat, and just

8        brought it up and see if there was any assistance that

9        he could give us with regards to Canton Township.

10   Q.   And what was his response?

11   A.   Well, I think he helped me.  I don't know.  I don't

12        know what he had.

13   Q.   In any event, the lot split went through; right?

14   A.   Yes.

15   Q.   And you mentioned Tom Yack.  What involvement did he

16        have in the lot split?

17   A.   Well, he didn't have input with the lot split so much

18        as he was Tom Yack, I guess years ago or a few years

19        ago sold Frank that property through Canton Township.

20   Q.   Okay.

21   A.   And my question to him was, is there anything wrong

22        with the property.

23   Q.   Ah.  How did Mr. Yack respond to that?

24   A.   He said, "It's old farm property."  He says, "There is

25        nothing wrong with it."
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1   Q.   Did you undertake any sort of investigation yourself

2        into the conditions on the property before you

3        actually went through with the lot split and the

4        purchase?

5   A.   Other than the conversations I told you about with

6        Tom Yack and Pat Williams, I --

7   Q.   That was the extent of it?

8   A.   Yes.

9   Q.   Once the property split was approved, Mr. Powelson --

10        or F.P. Development, actually -- sold the property to

11        your entity, 44650; correct?

12   A.   Correct.

13   Q.   Do you know what the zoning classification of that

14        property is?

15                   MR. WELDON:  Objection, form.

16                   Go ahead.

17   A.   It was L1.  I believe it's L1.  It was L1 and then

18        went to G1, I believe, General Industrial.  Maybe it's

19        GI.

20   BY MS. MCLAUGHLIN:

21   Q.   Do you believe that the zoning classification of that

22        property has been changed?

23   A.   It hasn't been changed.  We have not filed the

24        paperwork to change it, but the future land use has

25        been approved.
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1                   MARKED FOR IDENTIFICATION:

2                   DEPOSITION EXHIBIT 1

3                   3:10 p.m.

4   BY MS. MCLAUGHLIN:

5   Q.   Mr. Percy, I'm showing you what I have had marked as

6        Deposition Exhibit 1.

7                   Do you recognize that document?

8   A.   Yes.

9   Q.   Is this the future land-use change that you just

10        mentioned?

11   A.   This was the -- I had a conversation with Jeff Goulet,

12        and he was in the process of doing this and -- anyway,

13        change future land use map.

14   Q.   Right.  But you understand the Township has a master

15        plan that kind of lays out how it projects future

16        developments will occur?

17   A.   And that was what this was.

18   Q.   Yeah.  And on the existing master plan for future land

19        use, your property was shown as -- when I say "your

20        property", I mean Parcel B -- was shown as Light

21        Industrial, and through this application that was

22        approved by the Township, it was changed to General

23        Industrial.

24                   MR. WELDON:  Objection, form.

25   BY MS. MCLAUGHLIN:
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1   Q.   Is that true?

2   A.   Correct.

3   Q.   And that's your signature on the front of the

4        document; correct?

5   A.   Yes.

6   Q.   How long after the application was submitted did the

7        Township approve the change, if you know?

8   A.   I don't know.

9   Q.   The current zoning of the property is still Light

10        Industrial; correct?

11   A.   Correct.

12   Q.   When you purchased the property from Mr. Powelson for

13        the possibility of future growth, did you have a

14        specific use in mind?

15                   MR. WELDON:  Objection, form.

16                   Go ahead.

17   A.   Basically, that's the last piece that squares us off,

18        our property, and so that's the reason we purchased

19        it.  At the time we purchased it, we had no intention

20        -- or, had no -- you know, we don't know if we're

21        going to develop it or not.  It hasn't been developed.

22   BY MS. MCLAUGHLIN:

23   Q.   So there was no specific plan for any specific use for

24        that piece of property when you bought it?

25   A.   We were intending to farm it, at which time we would
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1        use it.

2   Q.   When you say you were "intending to farm it", what do

3        you mean by that?

4   A.   Basically, manage the property, manage it and farm it.

5   Q.   What type of farm?

6   A.   Management, I guess.

7   Q.   What type of farm use did you contemplate?

8   A.   At what time?

9   Q.   When you bought it.

10   A.   The idea of farming it was probably what our intent

11        was.  We hadn't at that time decided what type of

12        farming we were going to do on it.

13   Q.   Okay.  Did you have plans to grow some type of crop

14        for sale?

15                   MR. WELDON:  Objection, form.

16   A.   Again, we hadn't decided at that point.

17   BY MS. MCLAUGHLIN:

18   Q.   And that was in 2017; is that right?

19   A.   Yes.

20                   It was actually before this.

21   Q.   Right.  I'm going to show you what I have had marked

22        in the Powelson deposition as Exhibit 2.

23                   I'd ask if you can identify that document?

24   A.   This appears to be the deed, warranty deed for the

25        property.
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1   Q.   And that document has what date on it?

2   A.   August 25th.

3   Q.   Okay.  At the top there, that's the stamped date.

4   A.   Yeah, right.

5   Q.   That looks like the date it was received at the

6        Registrar of Deeds?

7   A.   So what date do you want me to -- August what?

8   Q.   Do you have any reason to believe that it was a

9        different date than August 1, 2017?

10   A.   That what?

11   Q.   That the transfer of the property was effective.

12                   MR. WELDON:  Objection, form.

13   A.   I have no idea.

14   BY MS. MCLAUGHLIN:

15   Q.   Okay.  But you have a document like that in your

16        possession; correct?

17   A.   I hope so.

18   Q.   All right.  So shortly after comparing the dates on

19        the deed and then the request for a change in the

20        master-plan map use, it looks like the property was

21        transferred shortly before you made that request; is

22        that accurate?

23                   MR. WELDON:  Objection, form.

24   A.   Based on the dates, yes.

25   BY MS. MCLAUGHLIN:
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1   Q.   If you were planning to farm the property, why did you

2        request that the map amendment show General Industrial

3        versus Light Industrial use?

4   A.   Jeff Goulet made a suggestion.  He was the one that

5        suggested it.

6   Q.   Did you tell him that you had plans to farm the

7        property?

8   A.   Not Jeff.  He basically says, "You know, you're in the

9        trucking business," and I believe his statement was,

10        "We need to take it to GI or whatever to make it all

11        the same."

12   Q.   Consistent?

13   A.   Mm-hmm.

14   Q.   Is that yes?

15   A.   Yes.

16   Q.   So all the property that you own on Belleville Road is

17        zoned GI?

18                   MR. WELDON:  Objection, form.

19   A.   I'm not sure of that.

20   BY MS. MCLAUGHLIN:

21   Q.   I know this diagram isn't very -- doesn't offer a

22        broad view; but on the western property line of the

23        parcels reflected here, do you own all the property

24        that abuts these two properties?

25   A.   No.
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1   Q.   Do you own any property that abuts these two

2        properties?

3   A.   No.

4   Q.   So there is property between your property and

5        Parcel B that you do not own.

6                   MR. WELDON:  Objection, form.

7   BY MS. MCLAUGHLIN:

8   Q.   Is that true?

9   A.   Yes.

10   Q.   To your recollection, did you have any other

11        conversations about this property with anyone from

12        Canton Township that you haven't already identified at

13        the time that you purchased the property?

14   A.   Before we purchased it, I had a conversation with

15        Pat Williams with regards to farming.

16   Q.   Did you already tell me about that, or no?

17   A.   I'm not sure.

18   Q.   What did you tell Mr. Williams about your plan to

19        farm?

20   A.   We talked about it.  He had suggested that -- that we

21        contact a local restaurant in town that's called

22        Rose's, and they do farming as well.

23   Q.   Did he say why he thought you should contact them?

24   A.   Well, he is friends with Richie.  So he said, "You

25        should get Richie to farm it."
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1   Q.   What is Richie's full name, if you know?

2   A.   I do not know it.

3   Q.   You don't know his last name?

4   A.   I don't know.

5   Q.   Did you ever contact Richie?

6   A.   No.

7   Q.   Did you ever tell Mr. Williams that you intended to

8        plant corn on the property?

9   A.   No.

10   Q.   When did you first initiate any plan to clear-cut the

11        forest and trees that were on Parcel B?

12                   MR. WELDON:  Objection, form.

13   A.   I'm not sure of the date.  I know that the week that

14        we settled on this, Davey Tree Service came in and

15        they took out about 70 feet, the whole southern edge

16        of that property.

17   BY MS. MCLAUGHLIN:

18   Q.   When you say "they took out -- the whole southern

19        edge" --

20   A.   70 feet.

21   Q.   -- what do you mean by that?

22   A.   They ground it up.  Any vegetation, any anything, they

23        ground it up.

24   Q.   Do you know when that took place?

25   A.   The first week, probably right at the time we signed
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1        for it.

2   Q.   In August of 2017?

3   A.   Mm-hmm.

4   Q.   Yes?

5   A.   Yes.

6   Q.   Did you have any sort of written agreement with

7        Davey Tree Service for that?

8   A.   No, that's DTE.  Detroit Edison.

9   Q.   Oh, okay.  I thought you said it was Davey Tree

10        Service that did that.

11   A.   Well, it is.  They work for DTE.

12   Q.   Did you -- how did that come about, did you contact

13        DTE?

14   A.   No.

15   Q.   Are you referring to the Davey Tree Service location

16        on Ronda Drive in Canton?

17   A.   They're a big company, I don't know.  I believe

18        they're all over the United States.

19   Q.   Right.  Did you contact a local office of theirs,

20        though?

21   A.   No.

22   Q.   Who did you contact?

23   A.   I didn't contact anybody.

24   Q.   Okay.  Did you arrange for that 70 feet or so at the

25        southern edge of that property to be --
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1   A.   No.

2   Q.   -- cut?

3                   They just did that work.

4   A.   They came through, and I was driving back in our

5        property and see them and stopped and chitchatted with

6        them.

7   Q.   I see.  Is there an easement on that portion of your

8        property?

9   A.   I would say yes, probably.

10   Q.   You don't know for sure?

11   A.   I don't know.

12   Q.   So Davey did it on behalf of DTE.

13   A.   Yes.

14   Q.   In which case if DTE had a right to do that, they

15        would have had to have an easement; right?

16                   MR. WELDON:  Objection, form.

17   A.   No idea.

18   BY MS. MCLAUGHLIN:

19   Q.   Well, if somebody has just come in and cleared your

20        property without asking you if they could do it --

21   A.   I just happened to see them.  I talked to the guys,

22        and they said they were clearing underneath the power

23        lines.  So I don't know if there is an easement.

24   Q.   Okay.  Did you ever have any type of contractual

25        relationship yourself with Davey Tree Service?
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1   A.   No.

2   Q.   After that clearing took place, when did you take any

3        specific action to initiate a plan to remove trees

4        from Parcel B?

5                   MR. WELDON:  Objection, form.

6   A.   I don't remember the date.

7   BY MS. MCLAUGHLIN:

8   Q.   Do you remember how long it was after that Davey Tree

9        Service removal?

10   A.   Not really.

11   Q.   Was it in 2017?

12   A.   Yes.

13   Q.   Do you know approximately what month?

14   A.   Maybe October, but not sure.

15   Q.   Okay.  When did you -- -- strike that.

16                   Did you contract with another company to

17        perform that removal?

18   A.   Yes.

19   Q.   And who was that?

20   A.   Kilanski.

21   Q.   Where is Kilanski located?

22   A.   In -- I believe they're Belleville, possibly, Van

23        Buren Township.

24   Q.   Had you had previous dealings with them before this

25        particular instance?
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1   A.   No.

2   Q.   Were you referred to them by anybody?

3   A.   I knew them just from just -- I believe I sold them a

4        trailer or something.

5   Q.   I see.  Do you know when they began any work on the

6        property?

7   A.   I believe it was maybe in October, late October,

8        something like that.

9   Q.   2017?

10   A.   Yes.

11   Q.   Did you have any type of formal written agreement with

12        Kilanski to perform that work?

13   A.   No.

14   Q.   What was the agreed-upon price for the work?

15   A.   40,000.

16   Q.   To clear the entire property?

17   A.   Yes.

18                   MR. WELDON:  Objection, form.

19                   THE WITNESS:  Sorry.

20                   MR. WELDON:  Mm-hmm.

21   BY MS. MCLAUGHLIN:

22   Q.   How long after -- well, strike that.

23                   How long did it take Kilanski to complete

24        that job?

25   A.   I'm not sure.
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1   Q.   More than a week?

2   A.   I'm not sure.

3   Q.   Did you ever visit the property when they were in the

4        process of removing the vegetation from the property?

5   A.   Oh, yes.

6   Q.   Did you go out there on any type of regular basis when

7        they were in the process of doing that work?

8                   MR. WELDON:  Objection, form.

9   A.   I have -- you know, we have almost 100 acres there.

10        So I'm constantly in the yard, because we run trucks

11        and trailers.

12   BY MS. MCLAUGHLIN:

13   Q.   Who did you deal with from Kilanski -- is that

14        Kilanski Excavating?

15   A.   Dave, Dave Kilanski.

16   Q.   Did Dave ever suggest to you that there was any type

17        of regulatory matter that you needed to address before

18        having the property cleared?

19                   MR. WELDON:  Objection, form.

20   A.   Other than it was loaded down -- it was just all dead

21        trees laying down, trees that were laying at a

22        45-degree angle against other brush; that the property

23        was loaded with buckthorn and some other plants.  It

24        was just junk.  It wasn't -- it was just junk, brush.

25   Q.   Had you before hiring Kilanski, had you made any type
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1        of determination or had somebody determine what type

2        of vegetation was actually on that property?

3   A.   Well, the guys at Davey Tree Service, I was

4        chitchatting with them, and they made the comment as

5        well.

6   Q.   What comment is that?

7   A.   "You have just got a lot of dead stuff out there."

8        Because they were working it.  "You have got a lot of

9        dead trees, and it's loaded down with buckthorn, some"

10        -- and -- what's the other one?  Anyway, I don't

11        remember.

12   Q.   Do you know who you spoke to from Davey Tree Service?

13   A.   No.  It was just guys that were working there.

14   Q.   How long after the clearing of that property was

15        complete did you receive contact from Canton Township

16        about it?

17   A.   I believe it was -- I think it's in the complaint that

18        there's -- like, the last week of April or something

19        of 2018.

20   Q.   Had you informed anyone from Canton Township that the

21        property was being clear-cut?

22   A.   Pat Williams.

23   Q.   When did you apprise him of that?

24   A.   I believe we were at one of -- we were at his house, I

25        believe.  He has some benefit thing that he does, Boys
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1        and Brews or something, I don't know.

2   Q.   Do you know when that conversation took place?

3   A.   No, I don't.

4   Q.   Was it before Kilanski began any work out there?

5   A.   No, it would have been -- I believe it would have been

6        after.  I'm not 100-percent, though.

7   Q.   Did you have any contact with anybody from Canton

8        about clear-cutting the property before the work

9        began?

10                   MR. WELDON:  Objection, form.

11   A.   Pat Williams.

12   BY MS. MCLAUGHLIN

13   Q.   About that specific subject?

14   A.   That it was our intent to farm it, yes.

15   Q.   Did you assume that Mr. Williams understood that your

16        intent to farm meant that it would be clear-cut, or

17        did you tell him that it would be clear-cut?

18   A.   I don't know.  He runs Canton Township.  He is a

19        pretty smart guy.

20   Q.   That's nice, but you didn't answer my question.

21   A.   I would have to assume that he is a very smart guy,

22        and he got it.

23   Q.   So you never said, "We're going to go out and clear

24        out those trees from the property" or words to that --

25                   MR. WELDON:  Objection, form.
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1                   You can answer.

2   A.   I don't remember.  You know, I don't remember the

3        whole entire conversation, but --

4   BY MS. MCLAUGHLIN:

5   Q.   You had more than a few conversations with

6        Mr. Williams about the subject of removal of trees

7        from that property; correct?

8   A.   Yes.

9   Q.   Before and after the ordinance enforcement?

10                   MR. WELDON:  Objection, form.

11   A.   I would have to say yes.

12   BY MS. MCLAUGHLIN:

13   Q.   I believe that you said that the first time you

14        received any contact from the Township was in April of

15        2018 about enforcing the forest-preservation and

16        tree-clearing ordinance?

17                   MR. WELDON:  Objection, form.

18   BY MS. MCLAUGHLIN:

19   Q.   Is that true?

20   A.   I just seen it in the complaint.

21   Q.   You don't have a specific recollection of when it was?

22   A.   I would have to assume it was -- the complaint would

23        be correct.

24   Q.   What was your contact from the Township about

25        enforcing that tree ordinance?
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1   A.   I don't understand your question.

2   Q.   Who contacted you?

3   A.   Well, in the complaint, it says Leigh Thurston.

4   Q.   I understand that that's what it says in the

5        complaint.  What do you remember?  I want to know what

6        your personal knowledge is about what you recall about

7        any contact you had.

8   A.   Again, I remember something along those lines, but I'm

9        not sure of it.

10   Q.   Do you know Leigh Thurston to look at her, to see her?

11   A.   I do now.

12   Q.   You recognize her sitting here today to my right?

13   A.   Yes, I met her when I guess the Township wanted to

14        come out and look over the property.  I met her then.

15        But before that, I never knew her.

16   Q.   Did you have any phone conversations with her as far

17        as you know before you actually met her in person?

18   A.   No.  Well, yeah, I had to have.

19   Q.   Was it she that called you and told you that you were

20        in violation of the Township's tree ordinance?

21   A.   I have to assume so.

22   Q.   But you don't have a specific recollection of that.

23   A.   I have to assume so.  That's all I can tell you.

24   Q.   In addition to notifying you that you were in

25        violation of the tree ordinance, do you remember
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1        anything else that you were told the first time you

2        were advised of the violation?

3                   MR. WELDON:  Objection, form.

4                   You can answer.

5   A.   No.

6   BY MS. MCLAUGHLIN:

7   Q.   When you were first advised of the violation, were you

8        told about any of the options to bring the property

9        into compliance?

10                   MR. WELDON:  Objection, form.

11                   Go ahead.

12   A.   Not really.  We had a meeting -- Pat Williams come

13        down to the office, and we had a meeting with him in

14        our conference room.

15   BY MS. MCLAUGHLIN:

16   Q.   Okay.  But that was obviously after the first time you

17        knew about it.

18                   MR. WELDON:  Objection, form.

19   A.   After I got the first call, yes.

20   BY MS. MCLAUGHLIN:

21   Q.   Right, okay.  When you got the first call, were you

22        advised of any of the consequences of violating the

23        ordinance?

24                   MR. WELDON:  Objection, form.

25   A.   Well, first of all, we didn't know that we were in
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1        violation.  It hadn't been established.

2   BY MS. MCLAUGHLIN:

3   Q.   All right.  Have you yourself reviewed the Township's

4        forest-preservation and tree-clearing ordinance?

5   A.   I did not look at the ordinance.  I looked at the

6        application for a tree permit.

7   Q.   When did you do that?

8   A.   Before we performed the work.

9   Q.   So you looked at the application?

10   A.   That's correct.

11   Q.   Where did you look at that?

12   A.   Online.

13   Q.   As a result of looking at that application, did you

14        make any inquiries to the Township about whether you

15        needed to submit a permit application?

16   A.   Well, it says in the application that the farming and

17        stuff is exempt.  The application didn't need to be

18        filed.

19   Q.   From your testimony, I gather that you -- whatever

20        information you got about the requirements, you got

21        from the permit application and not by reading the

22        terms of the ordinance; is that true?

23                   MR. WELDON:  Objection, form.

24   A.   Correct.

25   BY MS. MCLAUGHLIN:
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1   Q.   At the time that you looked at that permit

2        application, had you begun farming the property?

3                   MR. WELDON:  Objection, form.

4   A.   I don't understand the question.

5   BY MS. MCLAUGHLIN:

6   Q.   You took a look at the permit application, you said,

7        online.

8   A.   Yes.

9   Q.   How were you made aware of the existence of that

10        application form?

11   A.   I'm not sure.

12   Q.   In any of your conversations with Jeff Goulet, did he

13        inform you that there was a permit application that

14        had to be made before you could remove trees from the

15        property?

16                   MR. WELDON:  Objection, form.

17   A.   He sent us a letter, and in that letter, it stated

18        that to develop the property -- develop it:  build a

19        building, parking lot, whatever -- that I would have

20        to address the tree issue.  But we never developed it.

21   BY MS. MCLAUGHLIN:

22   Q.   When you looked at the permit application form, had

23        you begun farming the property by that time?

24                   MR. WELDON:  Objection, form.

25   A.   No.
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1   BY MS. MCLAUGHLIN:

2   Q.   Did you ever review any of the zoning requirements for

3        the zoning classification of that property before the

4        tree-removal process began?

5   A.   Right here, this form here was filled out.

6   Q.   But the property itself and the master-plan

7        classification are not the same; correct?

8                   MR. WELDON:  Objection, form.

9   A.   Correct.

10   BY MS. MCLAUGHLIN:

11   Q.   Do you know when Mr. Goulet sent you the letter that

12        you just referred to?

13   A.   I don't know the exact date.

14   Q.   Was it sometime between the time you submitted this

15        Exhibit 1 application and -- well, I'm going to

16        withdraw that question.  It's not going to work.

17                   So if this Exhibit 1 application was

18        submitted in August and the tree-clearing took place

19        in October, we can assume Mr. Goulet's letter was

20        somewhere between August and October of 2017; is that

21        right?

22                   MR. WELDON:  Objection, form.

23   A.   I would assume.

24                   MS. MCLAUGHLIN:  Off the record for one

25        second.
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1                   (Off the record at 3:44 p.m.)

2                   (Back on the record at 3:44 p.m.)

3                   MARKED FOR IDENTIFICATION:

4                   DEPOSITION EXHIBIT 2

5                   3:45 p.m.

6   BY MS. MCLAUGHLIN:

7   Q.   Mr. Percy, I'm going to show you what I have had

8        marked as Exhibit 2 and have you take a look at that

9        document.

10   A.   Okay.

11   Q.   Do you recognize that document?

12   A.   Yes, it looks like an email from me.

13   Q.   Okay.  So do you remember sending Pat Williams an

14        email on May 5, 2018 of this nature?

15   A.   Yeah, I would have sent it.

16   Q.   Between the time that Ms. Thurston first notified you

17        of the Township's position that you violated the tree

18        ordinance and your drafting of this email to

19        Mr. Williams, had you had any other communications

20        between yourself and anyone from the Township about

21        this violation?

22   A.   I'm not sure.

23   Q.   Did you have more than one conversation with

24        Leigh Thurston?

25                   MR. WELDON:  Objection, form.

R
E

C
E

IV
E

D
 by M

C
O

A
 2/2/2022 11:58:19 PM



Gary Percy
F.P. Development,LLC v. Charter Township of Canton

313-274-2800 - ontherecord@dearborncourtreporter.com
ON THE RECORD REPORTING & VIDEO

40

1   A.   I don't remember.

2   BY MS. MCLAUGHLIN:

3   Q.   After you were notified of the violation, did you have

4        any conversations with Jeff Goulet?

5   A.   Again, I don't remember.

6   Q.   Did you deal with anyone else from the Township from

7        either the planning or ordinance enforcement divisions

8        with respect to the ordinance violation?

9                   MR. WELDON:  Objection, form.

10   BY MS. MCLAUGHLIN:

11   Q.   Other than Ms. Thurston, Mr. Goulet or -- well, I

12        won't include Pat Williams, because he's not part of

13        those divisions.

14                   I'll start the question over.

15                   Other than Leigh Thurston and Jeff Goulet,

16        did you deal with anyone else from the Township from

17        either the planning department or ordinance

18        enforcement division with respect to the

19        tree-ordinance violation?

20                   MR. WELDON:  Objection, form.

21   A.   I don't remember.

22   BY MS. MCLAUGHLIN:

23   Q.   Do you remember what, if any, Mr. Williams's response

24        was to the email shown in Exhibit 2?

25   A.   Again, I don't remember.
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1   Q.   When you said you had a meeting with Mr. Williams, was

2        that as a result of this email?

3                   MR. WELDON:  Objection, form.

4   A.   I don't remember, and I'd have to assume.

5   BY MS. MCLAUGHLIN:

6   Q.   Okay.  Do you know when the meeting that you referred

7        to took place?

8                   MR. WELDON:  Objection, form.

9   A.   With Pat Williams?

10   BY MS. MCLAUGHLIN:

11   Q.   Yes.

12                   MR. WELDON:  Objection, form.

13   A.   No, I don't remember.

14   BY MS. MCLAUGHLIN:

15   Q.   By the content of this email, evidently you and

16        Mr. Powelson had already had some type of conversation

17        about tree-ordinance enforcement on your property; is

18        that right?

19                   MR. WELDON:  Objection, form.

20   A.   Apparently.

21   BY MS. MCLAUGHLIN:

22   Q.   Do you recall any conversations that you had with

23        Mr. Powelson preceding this letter or email?

24                   MR. WELDON:  Objection, form.

25   A.   I talk to Frank a lot, probably too much.  But, no,
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1        you know, again, I don't remember; so I would just be

2        assuming.

3   BY MS. MCLAUGHLIN:

4   Q.   Okay.  Other than this email to Mr. Williams, did you

5        have any written communications with either

6        Ms. Thurston or Mr. Goulet with respect to the tree

7        ordinance?

8                   MR. WELDON:  Objection, form.

9   A.   I don't remember.

10   BY MS. MCLAUGHLIN:

11   Q.   The Fisher, Lenge, or McKinstry Drain runs through

12        both Mr. Powelson's property and your property; true?

13   A.   Yes.

14   Q.   Do you have flooding issues on your property because

15        of the drain?

16   A.   Of course.

17   Q.   You are downstream -- when I say "you", I mean your

18        property is downstream in the drain in Mr. Powelson's

19        property?

20   A.   Up.

21   Q.   You're upstream?

22   A.   Mm-hmm.

23   Q.   So the drain flows essentially north?

24                   MR. WELDON:  Objection, form.

25   A.   The drain starts in a junkyard just right across the
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1        street from our property.  That's where it starts,

2        begins, and just --

3   BY MS. MCLAUGHLIN:

4   Q.   On Belleville Road?

5   A.   Yeah, and it goes through our property east and west.

6        Then on the 16 acres, it goes east and west and then

7        turns north.

8   Q.   And then it continues north across Mr. Powelson's

9        property?

10   A.   Correct.

11   Q.   Do you know where that drain ultimately discharges to?

12   A.   No idea.

13   Q.   When did you retain Counsel to represent you with

14        respect to the issues that we're here about today?

15   A.   I don't remember the day.

16                   MARKED FOR IDENTIFICATION:

17                   DEPOSITION EXHIBIT 3

18                   3:53 p.m.

19   BY MS. MCLAUGHLIN:

20   Q.   I'm going to show you what's been marked as Exhibit 3.

21        I would ask you if you have seen that document before.

22   A.   I have seen a document like this, yes.

23   Q.   This notice of violation is dated August 29, 2018.

24   A.   Yes.

25   Q.   Would you have retained Counsel with respect to the
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1        tree-ordinance issues before you received this

2        violation notice?

3                   MR. WELDON:  Objection.

4                   MS. KOLB:  Hang on, Mr. Percy.

5                   MR. WELDON:  We're good, we're good.

6                   MS. MCLAUGHLIN:  Okay, one second.

7                   MR. WELDON:  Can we go off the record for

8        just a second?

9                   MS. MCLAUGHLIN:  Sure.

10                   (Off the record at 3:54 p.m.)

11                   (Back on the record at 3:55 p.m.)

12                   MR. WELDON:  We can go back on the record.

13   BY MS. MCLAUGHLIN:

14   Q.   Mr. Percy, we have had a brief discussion off the

15        record in which your Counsel informed me that

16        Clark Hill law firm has represented you for some

17        period of time, at least, before these tree-ordinance

18        issues arose; is that true?

19   A.   Yes.

20   Q.   When was the first time you contacted your attorneys

21        regarding the tree-ordinance issues?

22   A.   Again, I don't know the date.

23   Q.   All right.  And to that effect, was it before you

24        received this notice of violation?

25   A.   Yes.
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1   Q.   Do you know whether your attorney had any contact with

2        the Township about it before the notice of violation

3        was issued?

4                   MR. WELDON:  Objection.  That's going to

5        call for privileged communications between Clark Hill

6        and Mr. Percy.

7                   Unless you have some other basis of

8        knowledge other than conversations you had with your

9        attorney.

10                   THE WITNESS:  No.

11   BY MS. MCLAUGHLIN:

12   Q.   Based on what I'm reading here, I'm not sure that I

13        asked the question properly.  I thought I asked a

14        different question than is shown here.

15                   MS. KOLB:  Off the record.

16                   (Off the record at 3:56 p.m.)

17                   (Back on the record at 3:56 p.m.)

18                   MS. MCLAUGHLIN:  Back on the record.

19   BY MS. MCLAUGHLIN:

20   Q.   Mr. Percy, do you know whether your attorney had any

21        contact with Canton Township before the notice of

22        violation was issued?

23   A.   Again, without looking at -- no, I don't know.

24   Q.   Okay.  Are you --

25   A.   Not that I don't know.  I just don't remember.
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1   Q.   Okay.  Is there something that would refresh your

2        memory?

3   A.   I would have to go back and see.

4   Q.   To look at it from --

5   A.   And I think it would be under the privilege anyway,

6        dates and times.

7   Q.   Are you aware that the Township attorney, Ms. Kolb,

8        had communications with Mr. Pattwell regarding the

9        violation in September of 2018?

10   A.   I don't know; but if it happened, it happened.

11   Q.   Okay.  Do you know of any attempts by the Township to

12        start some type of settlement negotiation with respect

13        to the violation?

14                   MR. WELDON:  Objection, form.

15                   And I'm also going to object -- you can

16        answer the question, provided that you don't talk

17        about anything that is privileged communications

18        between you and Mike.

19   A.   And I think that would be privileged.

20   BY MS. MCLAUGHLIN:

21   Q.   Are you aware that your Parcel B, shown on the

22        previous exhibit that we looked at earlier, is a

23        regulated wetland?

24                   MR. WELDON:  Objection, form.

25   BY MS. MCLAUGHLIN:
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1   Q.   Or, contains regulated wetland?

2                   MR. WELDON:  Objection, form.

3   A.   I disagree.

4                   MARKED FOR IDENTIFICATION:

5                   DEPOSITION EXHIBIT 4

6                   3:59 p.m.

7   BY MS. MCLAUGHLIN:

8   Q.   I'm going to show you what I have had marked as

9        Exhibit 4.  Take a look at that.

10   A.   Yes.

11                   Okay.

12   Q.   Have you seen that document before?

13   A.   I have seen a document like this, yes.

14   Q.   This is a letter on State of Michigan Department of

15        Environmental Quality letterhead dated June 11, 2018,

16        and addressed to you at A.D. Transport; correct?

17   A.   Yes.

18   Q.   The letter is two pages, but it also contains an

19        attachment entitled "A Preliminary Wetland Map" --

20   A.   Okay.

21   Q.    -- at the back.

22                   It's the Department of Environmental

23        Quality's position that your property, this property,

24        is regulated wetlands; isn't it?

25                   MR. WELDON:  Objection, form.
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1   A.   This is a violation notice kicked off by Canton

2        Township after they called everybody to the table.

3                   Since then, the DEQ has agreed that --

4        well, I don't -- I don't even want to make a -- they

5        have given us a release on anything that they said was

6        a violation.

7   BY MS. MCLAUGHLIN:

8   Q.   Did you have to take any remedial measures in order to

9        obtain that clearance?

10                   MR. WELDON:  Objection, form.

11                   You can answer.

12   A.   The -- there is -- they show on the last page, they

13        show that there was a ditch, and the Township, as well

14        as the DEQ, had insinuated that we went out there and

15        dug a ditch, and it wasn't true.

16                   So they asked us to -- the little bitty --

17        again, I don't know what you would call it; but you

18        have got this area here and this area right here.

19                   MR. WELDON:  Let the record reflect that

20        Mr. Percy just marked on the exhibit two circles.

21   A.   They asked us to plug those, I call them lateral

22        drains or lateral ditches; but they have been there

23        since the '60s or the '50s.

24                   They also requested could we pick up the

25        wood-chip pile.  The wood chip was laying on the
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1        ground; it's a byproduct of any woods or anything or

2        any land.  They asked us to put -- and those have to

3        go to a landfill.

4   BY MS. MCLAUGHLIN:

5   Q.   The wood chips?

6   A.   Yes.

7   Q.   The part that is designated wood-chip fill area on the

8        diagram that is on the last page of Exhibit 4 --

9   A.   Yes.

10   Q.   -- was that area changed as a result of this letter?

11                   MR. WELDON:  Objection, form.

12   A.   The wood chips were just agreed to put them up in a

13        pile.

14   BY MS. MCLAUGHLIN:

15   Q.   Was the wood-chip area a result of the work that had

16        been done by Kilanski on the property?

17                   MR. WELDON:  Objection, form.

18   A.   Yes.  The wood chips were generated from not only dead

19        trees, but like buckthorn and invasive plants, and

20        that's why it's got to go to the landfill.

21   BY MS. MCLAUGHLIN:

22   Q.   Did you meet with anybody from the MDEQ about this

23        letter?

24   A.   Yeah, I caught them out there trespassing.

25   Q.   Who?
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1   A.   I did.

2   Q.   I'm sorry.  You caught who out there trespassing?

3   A.   Guys from the DEQ, after being called by Canton

4        Township.

5   Q.   Do you know who it was from the MDEQ that was on your

6        property?

7   A.   The guy that signed this letter, Jeremy Richardson.

8        He was one of them, and there was another young kid

9        with him.

10   Q.   Do you know who that was?

11   A.   I don't know who it is.

12   Q.   Was the tree removal by Kilanski done in an area that

13        the State identified as a wetland?

14                   MR. WELDON:  Objection, form.

15   A.   Kilanski's equipment was up in the upper end, the

16        south end of those wood chips.

17   BY MS. MCLAUGHLIN:

18   Q.   Do you mean in an area below where the --

19   A.   See where Yost Road is --

20   Q.   Yes.

21   A.   I can draw it on this.

22                   In this area right here.

23   Q.   The record should reflect you're making a circle with

24        a dark-colored ink pen to demonstrate the area just

25        north of the Yost Road.
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1   A.   Just north of it, yes.  It looks to be it's not even

2        in the wetland, or their so-called wetland.

3   Q.   Were there trees removed from the area that they have

4        alleged that there was a wetland?

5   A.   No idea.

6   Q.   Did you know where on the property --

7                   MR. WELDON:  Before you ask a question, can

8        we take a break -- or, well, you can finish that

9        question, and afterward we'd like to take a break.

10                   MS. MCLAUGHLIN:  Sure.

11                   MR. WELDON:  Okay.

12   BY MS. MCLAUGHLIN:

13   Q.   Do you know what areas on the property MDEQ considers

14        regulated wetlands?

15                   MR. WELDON:  Objection, form.

16   A.   I have no idea.

17   BY MS. MCLAUGHLIN:

18   Q.   Have you ever seen a wetland inventory done?

19                   MR. WELDON:  Objection, form.

20   A.   Inventory?  I don't understand your question.

21   BY MS. MCLAUGHLIN:

22   Q.   Have you ever seen a map designating portions of that

23        property as a wetland?

24                   MR. WELDON:  Objection, form.

25   A.   Again, it's questionable, because I've seen those maps
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1        before.

2   BY MS. MCLAUGHLIN:

3   Q.   So your answer is, yes, you have seen those maps.

4                   MR. WELDON:  Objection, form.

5   A.   I haven't seen those maps, but I have seen maps of

6        wetlands before.

7   BY MS. MCLAUGHLIN:

8   Q.   On that property?

9   A.   No.

10                   MR. WELDON:  We're going to ask for a break

11        if you're done with that question.

12                   MS. MCLAUGHLIN:  Sure, yeah.

13                   (Off the record at 4:08 p.m.)

14                   (Back on the record at 4:19 p.m.)

15   BY MS. MCLAUGHLIN:

16   Q.   Mr. Percy, before the Michigan Department of

17        Environmental Quality issued the letter on June 11,

18        2018 that is Exhibit 4, do you have any information

19        that they visited your property?

20                   MR. WELDON:  Objection, form.

21   A.   I think -- I caught them on the property.

22   BY MS. MCLAUGHLIN:

23   Q.   Right.  But was that before this letter was issued or

24        after?

25   A.   Before this.
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1   Q.   Okay.  Do you have any information that anyone from

2        Wayne County was on your property at any time after

3        the ordinance violation was issued by Canton Township?

4                   MR. WELDON:  Objection, form.

5                   MS. MCLAUGHLIN:  What's wrong with the

6        form?

7                   MR. WELDON:  You're assuming it's a

8        violation every time you ask the question, so I'm

9        going to continue to object.  The fact of the nature

10        of the violation is still in dispute in this case.

11                   MR. PATTWELL:  If you said "notice of

12        violation" --

13                   MR. WELDON:  "Notice of violation" wouldn't

14        draw an objection.

15   BY MS. MCLAUGHLIN:

16   Q.   Well, Canton Township's position is that there is a

17        violation.  You understand that; correct?

18   A.   That's the way they have always been.

19   Q.   Okay.  The answer is nonresponsive.

20                   You understand that Canton Township's

21        position is that there has been a violation of its

22        tree ordinance; correct?

23   A.   That's been alleged, yeah.

24   Q.   Do you have any information that anyone from

25        Wayne County was on your property at any time after
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1        the ordinance violation was issued by Canton Township?

2   A.   I'm not sure.

3                   MS. MCLAUGHLIN:  By the way, that's the

4        exact same question I asked that you objected to

5        before.

6                   MR. WELDON:  My objection is on the record.

7                   MARKED FOR IDENTIFICATION:

8                   DEPOSITION EXHIBIT 5

9                   4:22 p.m.

10   BY MS. MCLAUGHLIN:

11   Q.   I am showing you what has been marked as Exhibit 5.

12                   Do you recall seeing this letter?

13   A.   Yes.

14   Q.   Did you have any contact with Patrick Cullen of

15        Wayne County after this letter was issued?

16   A.   I have, yes.

17   Q.   What was the nature of your contact with Mr. Cullen?

18   A.   Basically, this is about this letter.

19   Q.   Okay.  Did you call him?

20   A.   Yes.

21   Q.   And you spoke to him on the phone?

22   A.   Yes.

23   Q.   Did you have any other form of communication with

24        Mr. Cullen other than by phone?

25   A.   He visited the property.
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1   Q.   Were you there when he visited the property?

2   A.   Yes.

3   Q.   Did he visit the property with your permission?

4   A.   Yes.

5   Q.   Did you walk the property with him?

6   A.   Yes.

7   Q.   What was the nature of the conversation at that time?

8   A.   He had no problem with the property.

9   Q.   The first sentence of that letter says that "Wayne

10        County Department of Public Services Land Resource

11        Management Division staff has conducted investigations

12        in response to concerns raised by Canton Township

13        officials regarding earth-change activities that have

14        taken place at your property."

15                   Do you know what type of investigations

16        Wayne County may have done before this letter was

17        issued?

18   A.   No idea.

19   Q.   Okay.  When Mr. Cullen visited the property with

20        you -- incidentally, do you know when that was?

21   A.   I don't remember.

22   Q.   When Mr. Cullen walked the property with you, did he

23        inform you as to any previous visits or observations

24        made at your property by the Wayne County Department

25        of Public Services?
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1   A.   No.

2   Q.   Did you have an understanding what the specific issue

3        was with respect to which there was this notice of

4        determination by Wayne County?

5   A.   No.

6   Q.   All right.  The violation apparently was of the

7        soil-erosion or sediment-erosion control ordinance.

8                   MR. WELDON:  Objection, form.

9                   MS. MCLAUGHLIN:  I'm not done.

10   BY MS. MCLAUGHLIN:

11   Q.   Do you know specifically what they objected to?

12   A.   No.

13   Q.   Was there any further activity on the property with

14        Mr. Cullen or after Mr. Cullen's visit?

15                   MR. WELDON:  Objection, form.

16   A.   When?  What date are you referencing?

17   BY MS. MCLAUGHLIN:

18   Q.   After -- I said either with Mr. Cullen or after his

19        visits.

20   A.   No.

21   Q.   Did anybody else from Wayne County visit your

22        property, to your knowledge?

23   A.   No, just him.  I think he had an engineer with him.

24   Q.   Do you know who that was?

25   A.   I do not.
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1   Q.   Could you take a look at the second page of that

2        letter.

3   A.   Okay.

4   Q.   Where it says that persons are copied on the letter --

5   A.   Right.

6   Q.   -- do any of those names ring a bell that they might

7        be the engineer who was present with Mr. Cullen?

8   A.   No.

9   Q.   As a result of Mr. Cullen's visit, what were you

10        required to do in order to abate the violation and

11        notice of determination?

12                   MR. WELDON:  Objection, form.

13   A.   He asked us to put some seed down along the ditch, and

14        we put the seed down.  He had no violations.  He said

15        there was no violations.

16                   MARKED FOR IDENTIFICATION:

17                   DEPOSITION EXHIBIT 6

18                   4:28 p.m.

19

20   BY MS. MCLAUGHLIN:

21   Q.   This notice of determination specifically states,

22        though, that the Wayne County Division of Public

23        Services Land Resource Management Division determined

24        that you were in violation of the soil-erosion and

25        sedimentation-control ordinance.  That's contained
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1        right in the letter; isn't it?

2   A.   I understand that.  But when he walked the property

3        before this, April 5, 2019, again, he puts it in his

4        letter that there was already preexisting things in

5        there.

6   Q.   You're referring to what I haven't shown you yet --

7   A.   Right.

8   Q.   -- but what I have marked as Exhibit 6.

9   A.   Right.

10   Q.   The April 15, 2019 letter marked as Exhibit 6

11        indicates that the area around the drain had been

12        subject to erosion and sedimentation as a result of

13        the removal of vegetative cover; correct?

14   A.   Yes.  That's what the letter says, yes.

15   Q.   And as a result of his visit and his observations, he

16        directed you to stabilize the area around the drain so

17        that further erosion and sedimentation would not

18        continue to occur; is that true?

19                   MR. WELDON:  Objection, form.

20   A.   Again, yes.  We did exactly what he asked.

21                   MARKED FOR IDENTIFICATION:

22                   DEPOSITION EXHIBIT 7

23                   4:30 p.m.

24   BY MS. MCLAUGHLIN:

25   Q.   I have had marked as Exhibit 7 a July 31 letter under
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1        the letterhead of the Wayne County Drain Commissioner

2        addressed to you.

3                   Do you recognize this document?

4   A.   A document like this, yes.

5   Q.   What, to your understanding, was the concern of the

6        Wayne County Drain Commissioner that caused this

7        letter to be issued?

8   A.   No idea.

9   Q.   Have you had any further dealings with the Wayne

10        County Drain Commissioner's Office since the issuance

11        of this letter?

12   A.   Trying to get a release and -- of which we got an

13        email that released it.

14   Q.   When did you receive an email that released it?

15   A.   I don't know.  I don't have the date in front of me.

16   Q.   Was that recently?

17   A.   It was within the last month or so.

18   Q.   Was that email directed to you alone?

19   A.   No, it was with the attorney.

20   Q.   So your attorney had knowledge of the email?

21   A.   If he got the email, he would, yeah.

22   Q.   Which attorney was it addressed to?

23   A.   Mike, I believe, and maybe Chance.  I don't know.

24   Q.   This letter indicates that there's a fence in the

25        easement area of the Fisher and Lenge Drain.  Are you
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1        familiar with such a fence?

2   A.   Yes.

3   Q.   Where is that located on the property?

4   A.   It's on the --

5   Q.   Can you show me on Powelson Exhibit 1?

6   A.   I can't show you on this.

7   Q.   Is the drain not shown on there?

8   A.   Huh-huh.

9   Q.   Oh, sorry.

10                   I am handing you what has been marked as

11        Exhibit 4.  Can you show me on the third page of that

12        exhibit where the fence is located in the easement for

13        the drain?

14   A.   This is just a 16 -- where the fence is is not on this

15        map.

16   Q.   All right.  Is the -- is the fence within the drain on

17        Parcel A?

18   A.   There is no drain on Parcel A.  It doesn't show a --

19   Q.   I mean on this particular --

20   A.   No.

21   Q.   Okay.  Let me rephrase the question.  I realize that

22        this exhibit does not show the drain.

23                   But is that where the fence is actually

24        located --

25   A.   No.
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1   Q.   -- is on Parcel A?

2   A.   No.

3   Q.   Where is it located?

4   A.   It's on our property west of that property.

5   Q.   So it's on A.D. Transport's property?

6   A.   Right.  Well, 5601, Inc.

7   Q.   Have you ever had any encounters with Canton Township

8        about the tree ordinance before 2017, 2018?

9   A.   Not to my knowledge.

10                   MARKED FOR IDENTIFICATION:

11                   DEPOSITION EXHIBIT 8

12                   4:36 p.m.

13   BY MS. MCLAUGHLIN:

14   Q.   I am showing you what has been marked as Exhibit 8.

15        The exhibit consists of two pages.

16   A.   Okay.

17   Q.   Isn't it true, Mr. Percy, that you were issued a

18        notice of violation of the forest-preservation

19        ordinance in 1994?

20   A.   Yeah, I don't remember this.

21   Q.   At all?

22   A.   No.

23   Q.   You don't remember receiving it?

24   A.   No.  And, again, it calls up tax ID numbers.  I don't

25        know where these ID numbers are without looking at a
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1        map.

2   Q.   Do you recall a conversation that you had with

3        Pat Williams in which you offered $25,000 to resolve

4        this ordinance violation?

5   A.   Yes.

6   Q.   Do you know when that took place?

7   A.   I was at one of the -- Frank and I was at one of

8        Pat Williams's parties at his house, and it was talked

9        about.

10   Q.   Did Mr. Williams give you any feedback about that

11        offer?

12   A.   He just said it wasn't enough.

13   Q.   Did he say what was enough?

14   A.   No.

15   Q.   Back in 1994 when that violation was issued, were you

16        president of A.D. Transport?

17   A.   Yes.

18   Q.   Do you recall submitting a site plan for expansion of

19        your business in 1994?

20   A.   Which one?

21   Q.   Well, do you recall submitting a site plan for

22        expansion of your A.D. Transport business in 1994?

23   A.   I don't recall it, you know, but --

24   Q.   When you have had many site-plan reviews by Canton

25        Township -- strike that.
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1                   Have you submitted site plans to Canton

2        Township for review and approval for your -- any of

3        your properties and your businesses on Belleville

4        Road?

5   A.   Of course.

6   Q.   Okay.  When you have submitted those, have they

7        involved the expansion of your business?

8   A.   Well, sure.

9   Q.   Do you recall any of those site plans involving the

10        location of trees on the property?

11   A.   Without looking at a print.

12   Q.   Have you used the same engineers or architects for all

13        of your businesses that have created site plans for

14        submission to the Township?

15   A.   Yeah, I don't recall.  I'm sure there was more than

16        one.

17   Q.   Are you aware of any conversations that your brother

18        Matthew had with Canton Ordinance Officer Miles Davis

19        back in 1994 about trees being removed without a

20        permit?

21   A.   I don't know.  I don't recall.

22   Q.   Has Canton Township in the past worked with you to

23        remedy any allegations of ordinance violations on any

24        of your properties?

25                   MR. WELDON:  Objection, form.
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1   A.   You know, without looking at the -- I have been there

2        for 30-plus years.

3   BY MS. MCLAUGHLIN:

4   Q.   Has the Township prosecuted you for ordinance

5        violations in the past?

6   A.   I don't remember.

7   Q.   Did you ever have to go to court to deal with an

8        appearance ticket or anything like that for an

9        ordinance violation?

10   A.   If you have something to refresh my memory, I don't

11        know.  I don't recall.

12   Q.   How would you describe your relationship with

13        Canton Township, in general?

14   A.   When?  Right now, or yesterday, or today, or what?

15        What are you asking?

16   Q.   Has it changed over the past 30 years?

17   A.   Well, it has now.

18   Q.   Before this tree-ordinance issue arose, what was your

19        relationship like with the Township?

20   A.   It was fair.  It was all right.

21   Q.   Have you had any confrontations with any Township

22        officials or employees as a result of the

23        tree-ordinance violations that have been brought

24        against you?

25                   MR. WELDON:  Objection, form.
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1   A.   When?

2   BY MS. MCLAUGHLIN:

3   Q.   At any time that the tree-ordinance violations --

4   A.   Since the trees?

5   Q.   Yes.

6   A.   Yeah.  Yeah, we have.

7   Q.   Who?

8   A.   The Fire Marshal and the -- and, evidently, the

9        Building Department.

10   Q.   Were you involved in those personally?

11                   MR. WELDON:  Objection, form.

12   A.   Not with the Fire Marshal, no.

13   BY MS. MCLAUGHLIN:

14   Q.   What about with respect to the tree-ordinance

15        enforcement?

16   A.   Again, I guess I don't understand your question.

17   Q.   Have you had any confrontations with Township

18        officials or employees regarding the tree-ordinance

19        violation that's been brought against you?

20                   MR. WELDON:  Objection, form.

21   A.   We have not had any -- well, other than the Fire

22        Marshal showing up.

23   BY MS. MCLAUGHLIN:

24   Q.   That's not related to the tree ordinance.

25   A.   Huh-huh.
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1   Q.   When was the last time you talked to Pat Williams

2        about the tree-ordinance issue?

3   A.   Without looking back, I don't know.

4   Q.   Without looking back at what?

5   A.   I would have to look back at my notes or whatever.

6   Q.   Do you keep notes of your conversations with

7        Mr. Williams?

8   A.   It would have probably been an email that says:  "Pat,

9        give me a call."

10   Q.   Okay.  Do you keep a calendar?

11   A.   Very small.

12   Q.   Would any of your meetings, or I think you called it

13        Boys and Brew at Pat Williams's house, be reflected in

14        a calendar that you have?

15   A.   No.

16   Q.   I'm going to show you what I marked in Mr. Powelson's

17        deposition as Exhibit 5, which consists of three

18        pages, and have you to take a look at that.

19   A.   Okay.

20   Q.   Do you recognize what's depicted in those photographs?

21   A.   Yeah, this is 16 acres.

22   Q.   That's Parcel B?

23   A.   Yeah.

24   Q.   Do you know who took those photographs?

25   A.   No idea.
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1   Q.   There are three of them there, by the way.

2   A.   No idea.

3   Q.   Have you ever seen them before?

4   A.   I don't think so.

5   Q.   Do you know whether they reflect the condition as

6        these exist on the property presently?

7   A.   No.

8   Q.   No, you don't know, or, no, it --

9   A.   No, it's different.  It's grass.

10   Q.   Based on how your property appeared after the tree

11        removal, would it be fair to assume that those

12        photographs were taken shortly after the tree removal?

13   A.   I'm not sure.  I don't know who took them.

14                   MARKED FOR IDENTIFICATION:

15                   DEPOSITION EXHIBIT 9

16                   4:48 p.m.

17   BY MS. MCLAUGHLIN:

18   Q.   I would like you take a look at what I have had marked

19        as Exhibit 9.

20   A.   Okay.

21   Q.   Have you seen this document before?

22   A.   I'm sure I have.

23   Q.   Do you know whether you had any role in preparing it?

24   A.   I'm not sure.  This would have been something --

25   Q.   Do you know where the information contained in
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1        Exhibit 9 came from?

2   A.   I think from Google maps or something.  Some mapping

3        software, I don't know.

4   Q.   The diagrams, or the pictures?

5   A.   No, I don't know.

6   Q.   All right.  Did you have any hand in preparing the

7        descriptions that are contained in that document?

8   A.   Legal descriptions?

9   Q.   No, the narrative that is contained in between the

10        pictures.

11   A.   No idea.

12   Q.   What attempts did you make to negotiate a resolution

13        of the notice of the violation of the tree ordinance

14        with Canton Township?

15                   MR. WELDON:  Objection, form.

16   A.   Do what, now?

17   BY MS. MCLAUGHLIN:

18   Q.   What attempts did you make to negotiate a resolution

19        of the violation of the tree ordinance with Canton

20        Township?

21   A.   Just through Pat Williams.  We already talked about

22        that.

23   Q.   You're talking about the $25,000 offer?

24   A.   Correct.

25   Q.   Was there anything additional?
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1   A.   Through the attorneys.

2   Q.   Do you know what through the attorneys was offered as

3        an attempt to resolve the violation notice?

4   A.   It would be between the attorneys.

5   Q.   Were you ever made aware of what anything was offered

6        from the attorneys?

7                   MR. WELDON:  I'm going to object to

8        privilege.  You're asking for communications between

9        Mike and Gary, and that is just going to be privileged

10        communication.

11   BY MS. MCLAUGHLIN:

12   Q.   What is your relationship, if any, with Leander

13        Richmond?

14   A.   He owns Eagle Express.

15   Q.   How does that relate to you?

16   A.   It's a specialized transportation company.

17   Q.   Where is it located?

18   A.   Out of our office.

19   Q.   It's located in your office on Belleville Road?

20   A.   Correct.

21   Q.   Have you had discussions with Mr. Richmond about the

22        issues involved in this lawsuit?

23   A.   I think everybody in Canton knows about it.

24   Q.   That's not my question.  Have you had discussions with

25        Mr. Richmond about the lawsuit and the issues?
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1   A.   Again, I probably would have had a brief conversation,

2        that's about it.

3   Q.   Has Mr. Richmond ever provided you with any documents

4        or information that he obtained from Canton Township

5        about the tree ordinance and the violation?

6   A.   I don't recall that.

7   Q.   Have you ever requested Mr. Richmond to make Freedom

8        of Information requests for information from Canton

9        Township?

10   A.   No.

11   Q.   Have you ever had the property appraised?

12   A.   Which property?  The property?

13   Q.   The property, Parcel B.

14   A.   Okay.  I have not.

15   Q.   Before the tree removal was done by Kilanski

16        Excavating, do you know whether there were any

17        photographs taken of what the property looked like at

18        that time?

19   A.   The brush removal?

20   Q.   Before the work was done by Mr. Kilanski.

21   A.   No, I don't think so.

22   Q.   Did you ever either direct Mr. Kilanski or do yourself

23        the creation of an inventory or an accounting of the

24        types and numbers of trees and vegetation that was on

25        that property?
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1   A.   Of the brush and dead trees, no.

2   Q.   Were you present on the property when Leigh Thurston

3        and Kay Sikandar visited the property and conducted a

4        tree survey?

5   A.   They were supposed to be on Sheldon Road, and somehow

6        or another, they decided to come over to my property

7        because it's easier walking.  So I met them out there

8        on the property or by the property.  They took off and

9        started walking the property, and I went back to the

10        office.

11   Q.   Was anybody else present at the property at the time

12        that Ms. Thurston and Ms. Sikandar were there?

13   A.   There was an officer from Canton.  She was at the

14        deal, an attorney, and staff from our place.

15   Q.   What attorney?

16   A.   Clark Hill.

17   Q.   Do you know which attorney was there?

18   A.   I don't.

19   Q.   Do you know if it was Mr. Pattwell or someone else?

20   A.   It wasn't Mike.

21   Q.   What staff from your place was there?

22   A.   Well, it wasn't our place; it was our expert.

23   Q.   Teresa Hurst?

24   A.   Mm-hmm.

25   Q.   Yes?
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1   A.   Yes.

2   Q.   You earlier said:  "They were supposed to be on

3        Sheldon Road, and somehow -- they decided to come over

4        to my property."  What do you mean by "They were

5        supposed to be on Sheldon Road"?

6   A.   It was my understanding that they were supposed to

7        meet over on Sheldon Road, and somehow or another,

8        they didn't want to walk through the woods, so they

9        decided to come over to AD.  Kind of a last-minute

10        thing, I don't know.

11   Q.   Did you have an objection to that?

12   A.   Whatever.

13   Q.   Are you aware of any other expert witnesses who have

14        been retained to testify in this case besides Teresa

15        Hurst?

16                   MR. WELDON:  Objection, form.

17   A.   Not at this time.

18   BY MS. MCLAUGHLIN:

19   Q.   Have you had contact with the Mackinaw Center for

20        Public Policy?

21   A.   I'm sure I spoke to them.

22   Q.   What about any persons from the Michigan Capitol

23        Confidential?

24   A.   From what date to what date?

25   Q.   Does that make a difference?
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1   A.   Well, I don't know.  I'm sure I possibly talked to

2        them.

3   Q.   Do you know a Tyler Arnold, does that name ring a

4        bell?

5   A.   Not really.

6   Q.   After the Township issued the notice of violation,

7        have you talked to any reporters from any of the local

8        media outlets, either print or television or radio?

9   A.   Possibly one time.

10   Q.   Do you know who you spoke to and what organization

11        they represented?

12   A.   I believe it was the local news.

13   Q.   Do you know which station?

14   A.   No.

15   Q.   Are you aware of any statements taken from any person

16        relating to this case?

17   A.   I don't understand the question.

18   Q.   Do you know if anybody has written out a version of

19        events or any facts related to this case, either in

20        their own handwriting or printed, that they have

21        signed and adopted as their own account?

22                   MR. WELDON:  I'm going to object to

23        privilege, just to be sure that you understand that

24        doesn't involve anything that we have written and

25        circulated back and forth.
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1   BY MS. MCLAUGHLIN:

2   Q.   I'm not asking you about any attorney-client privilege

3        communication.

4   A.   Not outside the attorney.

5   Q.   Is there anybody that you know who has knowledge of

6        the facts surrounding this case that we have not

7        already mentioned today?

8   A.   Everybody in Canton Township.

9   Q.   Well, personal knowledge.

10   A.   And then Farmington --

11   Q.   Not hearsay, not personal knowledge.

12   A.   -- and West Virginia and --

13   Q.   Yeah.  Personal knowledge, not hearsay or reported to

14        them.

15   A.   I don't, I have no clue.

16   Q.   I believe in your discovery answers, you previously

17        identified someone from Dearborn real estate who had

18        provided some type of oral appraisal of your property.

19        Does that sound familiar?  I'm trying to find them,

20        because I had them.

21   A.   Yeah, Dearborn Realty?

22   Q.   Dearborn Realty.

23   A.   Yes.

24   Q.   Who at Dearborn Realty?

25   A.   I think you already called him out in there:  Ben.
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1   Q.   Ben who?  Do you know his last name?

2   A.   I don't know his last name.

3   Q.   Did you ever receive any type of documentation from

4        Dearborn Realty?

5   A.   No, not on this property.

6   Q.   Have you used Dearborn Realty with relation to

7        appraisals for other properties?

8   A.   Not appraisals, but we do a lot of business with them.

9   Q.   In terms of buying and selling property?

10   A.   Buying and selling property, leasing, that type of

11        thing.

12   Q.   Have you had any conversations with anybody from

13        Sauk Trail Development Company -- or Inc., rather --

14        related to the issues involved in this case?

15   A.   No.

16   Q.   Have you had any conversations with anyone from

17        Miller Brothers Construction Company related to this

18        case?

19   A.   Yes.

20   Q.   Who have you spoken to from Miller Brothers?

21   A.   I don't know the guy's name.

22   Q.   What was the nature of the contact related to this

23        case?

24   A.   They were just a contractor that did work on DPW's

25        site.
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1   Q.   You're referring to the Township's DPW yard that is

2        east of, west of --

3   A.   East of us.

4   Q.   East of you, okay.

5   A.   Northeast.

6   Q.   What information did you obtain from Miller Brothers

7        Construction in relation to that site?

8   A.   Really nothing other than they did -- they did some

9        work there, that's it.

10   Q.   Did anybody from Miller Brothers Construction indicate

11        a willingness to testify against the Township in this

12        case?

13   A.   I didn't ask that.

14   Q.   Whether you asked or not, did they make that

15        indication?

16   A.   No.

17   Q.   Has Alpine Engineering been involved in any part of

18        the defense of this -- I'm sorry, well, defense of the

19        ordinance-violation notice in this case?

20                   MR. WELDON:  Objection --

21   A.   No.

22                   MR. WELDON:  Objection, form.

23   BY MS. MCLAUGHLIN:

24   Q.   Are you aware of any property owners in Canton

25        Township who have removed regulated trees under the
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1        ordinance, but were not required to comply with the

2        permit requirements of the ordinance?

3   A.   I don't know anyone, but we have been told that there

4        has been.

5   Q.   When you say "we", who do you mean?

6   A.   Just in conversation.

7   Q.   Do you have any information as to the identity of any

8        of those property owners?

9   A.   I believe Walmart was one of them.

10   Q.   Do you know the location of the Walmart that you're

11        referring to?

12   A.   It's Belleville Road and Michigan Avenue.

13   Q.   Have you taken any action to verify that information?

14   A.   No.

15   Q.   Do you know if anyone on your behalf has?

16                   MR. WELDON:  I'm going to object to any

17        privileged conversations that we may have had

18        regarding those issues.

19                   MS. MCLAUGHLIN:  I'm not asking for the

20        content of the conversations.

21   BY MS. MCLAUGHLIN:

22   Q.   Are you aware of anybody who has done that on your

23        behalf?

24   A.   On my behalf, no.

25   Q.   Are you aware of any property owners in Canton
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1        Township who use property in an agricultural use, but

2        which is not zoned for agricultural use?

3   A.   It's all over.

4   Q.   Do you know of any specific places?

5   A.   Yes.

6   Q.   Where?

7   A.   Joy and Beck for years was, and it's not zoned RA, and

8        it was farmed and it's right behind my house.  I

9        watched it grow every year.  Michigan Avenue, an

10        industrial property, that's farmed.

11   Q.   Do you have an address on Michigan Avenue?

12   A.   No, I do not.

13                   Geddes Road --

14   Q.   On Joy and Beck, do you know the address of that

15        location?

16   A.   No.

17   Q.   But you said it's right behind your house?

18   A.   Yes.

19   Q.   You said Michigan Avenue?

20   A.   Yes.

21   Q.   What agricultural use is there?

22   A.   Farm fields of Michigan.

23   Q.   Do you know what kind of activity is there?

24   A.   I didn't watch it.  I just seen the equipment there.

25   Q.   What about the one behind your house, what kind of
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1        farm is it?

2   A.   Farming?

3   Q.   Or farming.

4   A.   There was, I don't know, corn one year, soybean the

5        next year.

6   Q.   How big are these parcels, if you know?

7   A.   45 acres on -- no, it's not 45 because they didn't do

8        the 15, so 45 less 15.

9   Q.   Any other locations that you're aware of?

10   A.   Geddes Road and Beck.

11   Q.   Is it like on a corner?

12   A.   Yes.

13   Q.   North, east, south, west?

14   A.   Northwest corner.

15   Q.   What kind of farming activity is taking place there?

16   A.   Everything.

17   Q.   That's pretty broad.

18   A.   Well, I'm just --

19   Q.   Are crops being raised there?

20   A.   They have for years, yes.

21   Q.   And what's the zoning of that property?

22   A.   No idea, but I know it's not RA.

23   Q.   Have you explored for any of these properties whether

24        they have obtained any type of variance or permission

25        from the Township to do it?
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1   A.   No.

2   Q.   Are you aware of other properties other than these

3        three that you have just mentioned?

4   A.   I mean, you could drive probably 5 square miles and

5        count them, yeah.

6   Q.   When were the Norway spruce trees planted on your

7        Parcel B property?

8   A.   I don't have the date.

9   Q.   After you received the notice of violation from Canton

10        Township about the tree ordinance?

11   A.   I'm not sure.

12   Q.   Who planted those trees?

13   A.   We did.

14   Q.   Who is "we"?

15   A.   Me, my brother.

16   Q.   You and Matt?

17   A.   Mm-hmm.

18   Q.   Yes?

19   A.   Yes.

20   Q.   Anyone else?

21   A.   There might have been someone else -- I don't know.  I

22        don't remember.

23   Q.   Do you have -- did you obtain any advice from anybody

24        about the types of trees to put in that location?

25                   MR. WELDON:  I'm going to object if he did
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1        as --

2   BY MS. MCLAUGHLIN:

3   Q.   I don't mean attorney advice.  I mean horticultural

4        advice.

5   A.   No.

6   Q.   What made you decide to put Norway spruce in that

7        location?

8   A.   Less maintenance.

9   Q.   When you planted them, were they seedlings?

10   A.   Yes.

11   Q.   Have all of those tree survived, to your knowledge, so

12        far?

13   A.   I see them almost every day.  I haven't gone out there

14        and counted them.

15   Q.   How many trees did you plant on the property?

16   A.   About 1,000.  Maybe a little more or a little less, I

17        don't know.

18   Q.   Did you have more trees that were in your possession

19        but not planted as a result of the Court's order in

20        this case?

21   A.   No.

22   Q.   Did you intend to plant more trees other than the

23        1,000 that you have already planted?

24   A.   We could have, yes.

25   Q.   Well, "could have" and "were going to" are two
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1        different things.

2   A.   We hadn't made up our mind yet.

3   Q.   Where did you obtain the nursery stock from?

4   A.   From a nursery supply company.

5   Q.   Where?

6   A.   I don't remember the name of it.

7   Q.   Do you remember where it was?

8   A.   It was in Michigan.

9   Q.   Do you remember what part of Michigan?

10   A.   West of here.  That's all I remember.

11   Q.   West as in Jackson or --

12   A.   Possibly --

13   Q.   -- or west as in Grand Rapids?

14   A.   -- Kalamazoo.  I don't know.

15   Q.   Who is the owner of MG Development Company?

16   A.   Matt and I.

17   Q.   Anybody else?

18   A.   No.

19   Q.   When was MG Development Company incorporated?

20   A.   Quite a few years ago, I don't remember.  I don't

21        recall, don't remember without re-looking into it.

22   Q.   Does MG Development Company have a license from the

23        State of Michigan Department of Agriculture to operate

24        a tree farm?

25   A.   It does.
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1   Q.   When did you obtain that?

2   A.   Many, many, many, many years ago.

3   Q.   Do you have the records that show when you first

4        obtained that license?

5   A.   I'm sure we do.

6   Q.   Do you have personal knowledge of any regulated trees

7        that were removed from the property?

8                   MR. WELDON:  Objection, form.

9   A.   No.  It was brush and --

10   BY MS. MCLAUGHLIN:

11   Q.   Do you know what trees are regulated under the

12        ordinance?

13                   MR. WELDON:  Objection, form.

14   A.   Again, you guys would have a document to that.

15   BY MS. MCLAUGHLIN:

16   Q.   I'm asking you if you know what the ordinance says.

17   A.   Without looking at it, no.

18   Q.   When did you first decide to plant Christmas trees, or

19        Norway spruce trees, on the property?

20   A.   You have already asked me that, and I said I don't

21        remember.

22   Q.   Sorry about that.  I didn't remember that I asked you.

23                   Since this litigation has been filed, have

24        you had any personal contact with anybody from Canton

25        Township about the tree ordinance, notice of

R
E

C
E

IV
E

D
 by M

C
O

A
 2/2/2022 11:58:19 PM



Gary Percy
F.P. Development,LLC v. Charter Township of Canton

313-274-2800 - ontherecord@dearborncourtreporter.com
ON THE RECORD REPORTING & VIDEO

84

1        violation, and the lawsuit?

2   A.   On the -- back up.

3   Q.   Since the litigation has been filed, this case, last

4        November --

5   A.   The tree case.

6   Q.   The tree case, yes.  Have you had any conversations

7        with any officials or employees of Canton Township

8        about the allegations in the complaint?

9   A.   Probably Pat Williams is the only one I have had.

10                   MS. MCLAUGHLIN:  Let me just review my

11        notes and make sure I have asked everything I want to

12        ask.

13                   MR. WELDON:  Mm-hmm.

14   BY MS. MCLAUGHLIN:

15   Q.   I'm not going to mark this as an exhibit, but I am

16        just going to show you what has been provided to us as

17        your company's answers and objections to our first set

18        of interrogatories.  I've got a lot of notes on there.

19   A.   Okay.

20   Q.   And it's double-sided.

21                   Would you flip it over to the back?

22                   That's your signature at the bottom of page

23        16?

24   A.   Yes.

25   Q.   Did you assist in preparing those answers?
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1   A.   I would have agreed and supported any of these.

2        That's why I would have signed it, approved it.

3   Q.   Right, I understand.  I just --

4   A.   Yeah.  I would have approved it, yeah.

5   Q.   Did you specifically supply the information that is

6        contained in here, or did you just review it after it

7        was prepared?

8   A.   I would have assisted, but any legal conclusions or

9        anything like that would have been prepared by the

10        attorneys.

11                   MS. MCLAUGHLIN:  I think that's all the

12        questions I have at this time.

13                   MR. WELDON:  Let us recess for just a

14        couple of minutes, and I'll --

15

16                   MS. MCLAUGHLIN:  As long as it's just a

17        couple minutes.

18                   (Off the record at 5:20 p.m.)

19                   (Back on the record at 5:20 p.m.)

20                   MR. WELDON:  I have no questions.

21                   (The deposition was concluded at 5:20 p.m.

22        Signature of the witness was not requested by Counsel

23        for the respective parties hereto.)

24

25
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1                       CERTIFICATE OF NOTARY

2   STATE OF MICHIGAN )

3                     ) SS

4   COUNTY OF WAYNE   )

5

6                   I, RENEE J. OGDEN, certify that this

7        deposition was taken before me on the date

8        hereinbefore set forth; that the foregoing questions

9        and answers were recorded by me stenographically and

10        reduced to computer transcription; that this is a

11        true, full and correct transcript of my stenographic

12        notes so taken; and that I am not related to, nor of

13        counsel to, either party nor interested in the event

14        of this cause.

15

16

17

18

19

20

21

22                         RENEE J. OGDEN, CSR-3455

23                         Notary Public,

24                         Wayne County, Michigan

25                         My Commission expires:  June 21, 2025
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               UNITED STATES DISTRICT COURT 

               EASTERN DISTRICT OF MICHIGAN 

                    SOUTHERN DIVISION 

F.P. DEVELOPMENT, LLC, 

a Michigan Corporation, 

          Plaintiff/Counter-Defendant, 

vs.                          Case No. 2:18-cv-13690 

                              Hon. George Caram Steeh 

CHARTER TOWNSHIP OF CANTON, 

MICHIGAN, a Michigan Municipal 

Corporation, 

          Defendant/Counter-Plaintiff. 

_______________________________________/ 

                DEPOSITION OF JEFF GOULET 

     The deposition of JEFF GOULET, taken before 

CHRISTINE A. LERCHENFELD, Notary Public and Court 

Reporter, in and for the County of Macomb, State of 

Michigan, acting in the County of Oakland, on Wednesday, 

June 12, 2019, at 27555 Executive Drive, Suite 250, 

Farmington Hills, Michigan 48331, commencing at 9:31 A.M. 
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1                 Farmington Hills, Michigan 
2                  Wednesday, June 12, 2019 
3                         9:31 a.m. 
4                       ** ** ** ** ** 
5                        JEFF GOULET 
6                       ** ** ** ** **  
7                COURT REPORTER:  Would you raise your 
8      right hand, please?  Do you solemnly swear or affirm 
9      to tell the truth, the whole truth and nothing but 

10      the truth in this matter? 
11                THE WITNESS:  Yes. 
12                MR. WELDON:  Could you please state your 
13      name for the record? 
14                THE WITNESS:  My name is Jeff Goulet. 
15                MR. WELDON:  Have you ever given a 
16      deposition before? 
17                THE WITNESS:  Yes. 
18                MR. WELDON:  So this will be sort of old 
19      hat, but just a couple of things up front.  So we 
20      can keep a clear record for the Reporter will you 
21      agree that you’ll wait until I finish asking any of 
22      my questions before you give an answer and I’ll 
23      extend the same courtesy and wait till you finish 
24      your answer before I ask another question; is that 
25      fair? 
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1                THE WITNESS:  Yes. 

2                MR. WELDON:  And if at any point you need 

3      to take a break, just let me know.  I just ask that 

4      if there’s a question out on the table at the time 

5      that you answer that question before we break; is 

6      that fair? 

7                THE WITNESS:  That’s fine. 

8                        EXAMINATION 

9 BY MR. WELDON:  

10 Q    Now, you’ve been designated by the Township to 

11      testify on a few topics today; is that correct? 

12 A    Yes. 

13 Q    Do you know what those topics are? 

14 A    It’s in the summons. 

15 Q    And that would be the interpretation and application 

16      of the tree ordinance; is that correct? 

17 A    That’s correct. 

18 Q    Do you work for the Township? 

19 A    Yes. 

20 Q    And what do you do there? 

21 A    I’m the community planner for Canton Township. 

22 Q    And what does that involve? 

23 A    It’s administration of the Zoning Ordinance and the 

24      land development regulations, review of all new 

25      develop plans.  It involves putting together a 
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1      master plan, the administration of all the planning 

2      and zoning activities in the Township. 

3 Q    And does that involve the interpretation and 

4      application of Canton Code of Ordinances Article 5A? 

5 A    Yes. 

6 Q    And how long have you been in that position? 

7                MS. KOLB:  Can we clarify that?  Because 

8      5A is actually in the appendix to the Code of 

9      Ordinances.  5A of the Code is a different section. 

10                MR. WELDON:  Are you testifying? 

11                MS. KOLB:  I’m making a clarification for 

12      the record.  5A of the Code is not the ordinance. 

13                MR. WELDON:  I’m going to object that 

14      you’re testifying on behalf of your Witness. 

15 BY MR. WELDON: 

16 Q    For the purposes of today’s deposition I’m going to 

17      refer to Article 5A that we just spoke of as the 

18      tree ordinance.  Is that okay? 

19 A    Article 5A of Appendix A Zoning is the tree 

20      ordinance. 

21 Q    Yes.  So how long have you worked for the Township? 

22 A    Twenty-six years. 

23                MR. WELDON:  I’m going to go ahead and 

24      introduce Exhibit 1 here. 

25                (Exhibit Number 1 was marked for    
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1                identification at 9:34 a.m.) 
2 BY MR. WELDON: 
3 Q    Take a look at that, please.  Are you familiar with 
4      this document? 
5 A    Yes. 
6 Q    And what is that? 
7 A    This is alluding to the version of the Code of 
8      Ordinances Article 5A of Appendix A Zoning. 
9 Q    Can you turn to 5A.05-A, please?  Are you familiar 

10      with that section? 
11 A    Yes. 
12 Q    And that section of the ordinance says that a permit 
13      is required to remove or relocate any tree with a 
14      DBH of 6 inches or greater; is that correct? 
15 A    Yes. 
16 Q    And so does that mean that if a property owner has a 
17      tree on his property that’s 5 inches that he can 
18      just cut it down without notifying the Township? 
19 A    Yes, generally. 
20 Q    Can you turn to A3 under 5A.05?  That section 
21      prohibits the removal, damage or destruction of a 
22      tree in a forest, correct? 
23 A    Yes. 
24 Q    So does that mean that the 6-inch DBH requirement 
25      doesn’t apply to trees that are in a forest? 
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1 A    All the requirements in here are read together, not 

2      separately.  So you have to look at these together 

3      and it depends on the particular application on that 

4      particular piece of property. 

5 Q    Right.  So I’m trying to understand, because A-1 

6      says the removal of any tree with a DBH of 6 inches 

7      or greater, but then when you go down to A-3 it says 

8      the removal or damage or destruction of any tree 

9      located within a forest.  So does that apply to 

10      trees less than 6 inches if they’re in a forest? 

11 A    Yes. 

12 Q    How does the Township determine what constitutes a 

13      forest? 

14 A    The constitution of a forest could be looking at the 

15      definition.  There’s the definition of a forest in 

16      the code.  Forest means any treed area of 1/2 acre 

17      or more containing at least 28 trees with a DBH of 6 

18      inches or more. 

19 Q    Do you know if the trees allegedly removed in this 

20      case were in a forest? 

21 A    I’m not familiar with the exact manner of the trees 

22      in this particular thing.  I was not on-site, I did 

23      not do the investigation. 

24 Q    Do you know if the Township has made a determination 

25      as to whether or not the trees were in a forest? 
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1 A    I believe it has. 
2 Q    And did the Township determine that they were in a 
3      forest? 
4 A    I believe we did. 
5 Q    But under this ordinance, whether they’re in a 
6      forest or not, if the tree has a DBH of 6 inches 
7      then you need a permit to remove it, correct? 
8 A    That’s correct. 
9 Q    And that permit requirement applies whether the tree 

10      you want to remove is a big, beautiful tree or if 
11      it’s an ugly tree.  If it’s bigger than 6 inches you 
12      need a permit, correct? 
13 A    Right. 
14 Q    And that applies whether removing the tree causes 
15      any injury to your neighbors or not, correct? 
16 A    That’s correct. 
17 Q    And that permit requirement applies regardless why 
18      the property owner wants to cut down the tree, 
19      correct? 
20 A    That’s correct. 
21 Q    So hypothetically let’s say that a property owner 
22      doesn’t want to chop down the tree, but he wants to 
23      dig it up and sell it.  Like if someone sees he has 
24      a big oak tree and they want it.  Would he need a 
25      permit for that? 
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1 A    If somebody is removing a tree that’s over 6 inches 

2      it needs a permit for removal. 

3 Q    What if removing the tree would, say, reduce 

4      flooding, would he still need a permit? 

5 A    Removal of a tree that’s regulated requires a 

6      permit. 

7 Q    No matter what? 

8 A    No matter what. 

9 Q    So let’s talk about what’s required to get a permit 

10      under the ordinance.  Can you turn to Section 5A.08? 

11      Are you familiar with that section of the ordinance? 

12 A    Yes. 

13 Q    Under that section to remove a tree that’s covered 

14      by the ordinance a property owner will need to 

15      either pay market value of the tree into the tree 

16      fund or plant a replacement tree, correct? 

17 A    It depends on how many trees they’re removing. 

18 Q    Can you explain what you mean? 

19 A    There is a provision in the ordinance that allows 

20      for development of a property or use of a property 

21      that they can remove up to 25 percent of the 

22      regulated trees without any penalty or any 

23      replacement on the site.  So it depends on how many 

24      trees are on the property and how many trees they’re 

25      removing. 
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1 Q    So after that 25 percent threshold is reached they 

2      have to either pay into the tree fund or provide 

3      replacement trees, correct? 

4 A    First option is to replace the trees on the 

5      property.  The second option, if they choose not to 

6      and they want to use more property and they don’t 

7      want to preserve any of the trees, they have an 

8      option of paying into the tree fund, so the trees 

9      can be planted elsewhere. 

10 Q    So is that 25 percent exemption you were talking 

11      about is that automatic or does the Township have to 

12      sign off on it? 

13 A    It’s automatic.  It’s part of the calculation of the 

14      permit. 

15 Q    Can you point to the section of the Code that 

16      provides for that 25 percent? 

17 A    The same section you just said.  It’s 5A.08.  It’s 

18      in the middle portion of it.  It states that such 

19      trees shall be relocated or replaced by the permit 

20      if more than 25 percent of the total inventory of 

21      trees is removed.  So replacement only kicks in 

22      after 25 percent. 

23 Q    But once we’ve reached this 25 percent tree 

24      replacement or paying into the tree fund is a 

25      mandatory condition of any permit, correct? 
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1 A    Right, if they choose to remove more than 25 

2      percent. 

3 Q    What if a property owner doesn’t want any trees on 

4      his property at all?   

5 A    Then he can choose to -- then he can choose to pay 

6      into the tree fund if he doesn’t want any trees on 

7      his property.  It’s his choice.  We don’t prevent 

8      people from removing all of the trees on their 

9      property.  The Code provides a disincentive for 

10      doing that in terms of preserving the forest that 

11      was there to begin with. 

12 Q    What if the owner thinks the ordinance is 

13      unconstitutional and he says, “I don’t want to pay 

14      anything”?  Is that an option under the ordinance? 

15                MS. McLAUGHLIN:  Objection to the form of 

16      the question.  Go ahead and answer. 

17                THE WITNESS:  I guess he could always sue 

18      us for it being unconstitutional.  I’m not an 

19      attorney. 

20 BY MR. WELDON: 

21 Q    But there’s not -- I’m sorry, you can go ahead and 

22      answer.  There’s not anything under this ordinance 

23      that allows him some sort of option that says, “Hey, 

24      I’m not paying anything”? 

25 A    We wouldn’t issue a permit unless he chose one or 
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1      the other. 

2 Q    Can you turn to Section 5A.08-E-1? 

3 A    Which section? 

4 Q    We’re still in 08 and we’re in E-1.  I know we’ve 

5      already touched on this briefly, but that says that 

6      the owner can replace the tree or pay the market 

7      value; is that correct? 

8 A    That’s correct. 

9 Q    How does the Township determine what the market 

10      value of a tree is? 

11 A    The market value is the going rate for that size 

12      tree, you know, retail price of the tree planted on-

13      site with a warranty. 

14 Q    When is that determined? 

15 A    We determine that every several years.  We go by 

16      policy based on what the Township is paying for 

17      trees under its tree programs. 

18 Q    So you said it’s not based on what other townships 

19      are paying for trees under their tree programs?  I’m 

20      sorry. 

21 A    Based on what the going rate for trees is, based on 

22      bidding trees out on the market we know what the 

23      price of trees is planted with warranties.  So 

24      obviously that market changes from year to year 

25      based on the cost of trees.  So the policy 
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1      establishes those costs based on the size of the 

2      tree in the policy and based on the current market 

3      rate of those trees. 

4 Q    And how often do you guys set your rates? 

5 A    Every several years. 

6 Q    When is the last time you guys reset the rate? 

7 A    I don't recall. 

8 Q    In the last five years? 

9 A    I don't recall. 

10                MR. WELDON:  I’m going to introduce 

11      Exhibit 2. 

12                (Exhibit Number 2 was marked for    

13                identification at 9:45 a.m.) 

14 BY MR. WELDON: 

15 Q    Have you seen this document before?  And take time 

16      to look at it. 

17 A    Yes. 

18                MS. McLAUGHLIN:  Do you have a copy? 

19                MR. WELDON:  Yeah. 

20 BY MR. WELDON: 

21 Q    Can you tell me what the document is that I just 

22      handed you? 

23 A    This is the application form for a tree removal 

24      permit. 

25 Q    And if you turn to what’s marked in here as page 2 
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1      down under the heading “Tree Fund” that seems to 
2      indicate that the current going rate for a 2-inch 
3      tree is $300 and a 4-inch tree is $450; is that 
4      correct? 
5 A    That’s correct. 
6 Q    And so that is what the Township has determined is 
7      the market rate? 
8 A    Yes. 
9 Q    And it doesn’t seem to indicate that there is any 

10      sort of variation between types of trees; is that 
11      correct? 
12 A    It’s an average cost. 
13 Q    Does the Township -- if they require payment into 
14      the tree fund does the Township differentiate on the 
15      basis of tree type? 
16 A    No. 
17 Q    So to be clear, if it’s a 2-inch oak tree or 2-inch 
18      some other hardwood tree it’s going to be this $300 
19      cost? 
20 A    That’s correct. 
21 Q    So under the ordinance if a person wants to cut down 
22      a tree and they don’t want to have replacement trees 
23      placed on their property you go to these two 
24      numbers, either 300 or 450 and you give them a price 
25      based on the size of a replacement tree, correct? 
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1 A    That’s correct. 

2 Q    And that applies regardless whose property the tree 

3      is on, correct? 

4 A    That’s correct. 

5 Q    And that applies whether the tree is on a hill or 

6      down in a valley, correct? 

7 A    Can you clarify what tree you’re talking about?  The 

8      replacement tree or the removed tree? 

9 Q    Either one.  Let’s start with the replacement tree. 

10 A    If it’s on the property and it’s regulated, it’s 

11      regulated. 

12 Q    Same with the removed tree.  It doesn’t matter if 

13      they remove the tree in a valley or on a hill it’s 

14      going to be the same replacement cost, correct? 

15 A    If it’s a regulated tree, yes. 

16 Q    Let’s say the property owners, their neighbors don’t 

17      really think that the tree removal on their 

18      neighbor’s property impacted them in any way.  The 

19      replacement cost is still going to be 200 or 450, 

20      correct? 

21 A    That’s correct. 

22 Q    So the actual impact on the neighbors of removing 

23      the tree isn’t relevant in this calculation, 

24      correct? 

25 A    The calculation is based on the number of trees that 
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1      are required to be replaced. 

2 Q    So I’m going to ask that again.  The actual impact 

3      to the neighbors of removal of the tree is not 

4      relevant to how you calculate the dollar amount for 

5      the tree fund, correct? 

6 A    No. 

7                MR. WELDON:  Let’s go to Exhibit 3. 

8                (Exhibit Number 3 was marked for    

9                identification at 9:50 a.m.) 

10 BY MR. WELDON: 

11 Q    Are you familiar with this document? 

12 A    Not specifically. 

13 Q    Does it look like -- have you seen documents like 

14      this before? 

15 A    Similar to this. 

16 Q    And do you know what these types of documents are?  

17      Can you tell by looking at it what it is? 

18 A    It appears to be a survey of trees on the property. 

19 Q    Turn to what’s marked at the top as page 3.  It 

20      looks like it’s the second page, but it says page 3. 

21      You know what?  Since you’re not familiar with this 

22      document I’m just going to strike this line of 

23      questioning.  So I won’t ask you any questions about 

24      it. 

25                Go back to Exhibit 1, please, back to the 
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1      tree ordinance.  Can you turn to section 5A.05-F-4? 

2      Are you familiar with that section? 

3 A    Yes. 

4 Q    The next section says that a permit will only be 

5      granted under three conditions.  They’re listed 

6      there as A, B and C; is that correct? 

7 A    Yes. 

8 Q    So if you’re applying for a tree removal do you have 

9      to satisfy all three of these criteria or is it -- 

10 A    Which ones are applicable.  So they may not all be 

11      applicable. 

12 Q    And whether a proposed tree removal meets these 

13      criteria that’s at the sole discretion of the 

14      Township, correct? 

15 A    Yes. 

16 Q    And those are in addition to the requirement that 

17      the applicant pay into the tree fund or buy 

18      replacement trees, correct? 

19 A    Well, payment into -- replacing trees on the site or 

20      payment into the tree fund would be a result of 

21      evaluation of these criteria. 

22 Q    Correct.  So let me clarify that question.  So if 

23      they don’t satisfy these criteria it doesn’t matter 

24      if they’re willing to pay into the tree fund or not, 

25      correct? 
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1 A    Payment into the tree fund is not an issue.  The 

2      issue is what are they removing and why are they 

3      removing them and have they taken actions to 

4      minimize the necessary removal of trees based on 

5      what they want to do on the property. 

6 Q    So let me try and clarify what I’m asking here.  To 

7      get a tree removal permit you have to satisfy these 

8      criteria and either pay into the tree fund or 

9      replace the trees, correct? 

10 A    Right. 

11 Q    Would you agree that trees, by their nature, tend to 

12      get bigger over time? 

13 A    Yes. 

14 Q    So any unwanted tree that an owner is required to 

15      keep on his property under this ordinance that could 

16      get bigger, too, correct? 

17                MS. McLAUGHLIN:  Objection to the form of 

18      the question.  Assumes facts not in evidence.  Go 

19      ahead. 

20                THE WITNESS:  I'm not sure what the 

21      question is -- what you’re asking me. 

22 BY MR. WELDON: 

23 Q    You said that trees get bigger.  I’m just applying 

24      it to a tree that’s required to be kept on the 

25      property under the ordinance.  It’s in the category 
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1      of trees, it could get bigger, too, correct? 
2                MS. McLAUGHLIN:  Objection to the form of 
3      the question.  There’s no testimony that the 
4      ordinance requires anyone to keep trees on their 
5      property.  Assumes facts not in evidence.  Go ahead. 
6                THE WITNESS:  If somebody has trees on 
7      their property and they want to remove them and it’s 
8      considered a forest they need a permit that allows 
9      them to remove a certain amount of trees on the 

10      property to maintain the property in the condition 
11      they want to maintain it. 
12                MR. WELDON:  I’m going to object that 
13      that’s nonresponsive. 
14 BY MR. WELDON: 
15 Q    You said earlier that you can’t remove a tree, I’m 
16      paraphrasing here, correct me if I’m wrong, you 
17      can’t remove a tree without permission from the 
18      Township, correct? 
19                MS. KOLB:  Objection.  You’re 
20      misrepresenting his testimony. 
21                MR. WELDON:  I’m sorry, I don’t believe 
22      two attorneys can object at a deposition.  So I’m 
23      going to object to the other speaking objection from 
24      a second attorney. 
25                MS. KOLB:  I’m Counsel of record.  I  
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1      can -- 
2                MR. WELDON:  That’s fine. 
3                MS. KOLB:  -- put objections on the 
4      record. 
5                MR. WELDON:  Under the rules you’re not 
6      the attorney that is representing right now. 
7 BY MR. WELDON: 
8 Q    We spoke earlier that you need a permit to remove a 
9      tree under the tree ordinance, correct? 

10 A    Yes, if you’re removing regulated trees over a 
11      certain percentage and it met the criteria for 
12      removal. 
13 Q    And to get a permit you have to meet the criteria in 
14      Section 4 that we talked about, correct? 
15 A    Yes. 
16 Q    And if you meet those criteria then you either have 
17      to pay into the tree fund or plant replacement 
18      trees, correct? 
19                MS. McLAUGHLIN:  Objection.  Asked and 
20      answered.  Go ahead. 
21                THE WITNESS:  Only if they’re removing 
22      more than 25 percent of the regulated trees.  If 
23      they’re not removing trees that are regulated 
24      they’re going to get a permit to remove anything 
25      that’s under 6 inches in order to maintain the 
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1      property.  That was the purpose of my answer before 

2      that you objected to, because it depends on what 

3      they’re removing.  They need to show us on a plan 

4      what they’re removing, what the sizes of the trees 

5      are in order for us to apply these criteria. 

6 BY MR. WELDON: 

7 Q    So if they don’t want to pay into the tree fund, the 

8      property owner, and the property owner does not want 

9      to plant replacement trees then under this ordinance 

10      they would have to keep those trees on the property, 

11      correct? 

12 A    They’d have to maintain up to 75 percent of the 

13      regulated trees on the property if they didn’t want 

14      to replace any trees.  They’re allowed 25 percent 

15      removal of the regulated trees.  If they’re removing 

16      trees that are not regulated that’s considered brush 

17      and maintenance of the property.  They still need a 

18      permit, but they would be allowed to do that without 

19      replacing trees on the property.  So part of it 

20      depends on what they’re removing and how many 

21      they’re removing. 

22 Q    But there are trees, theoretically, that would be on 

23      the property that you would need to either pay for 

24      or replace to remove, correct? 

25 A    Not necessarily.  It depends on the size and the 
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1      number.  Say if there’s 100 trees on the property. 

2      I’m going to give you a hypothetical.  Okay?  

3      There’s 100 trees on the property and 50 of them are 

4      regulated and 50 of them are not regulated.  They 

5      can remove 50 trees without replacing trees on the 

6      property.  If they remove 25 trees that are 

7      regulated, more than 25 percent of the regulated 

8      trees, then they would have to start replacing on 

9      the property. 

10 Q    I see what’s happening here. 

11 A    So part of it depends on what’s on the property and 

12      it depends on the composition of the trees and what 

13      they’re proposing to remove. 

14 Q    Let me be clear.  Regulated trees on the property, 

15      to use your term, they want to remove more than 25 

16      percent of the regulated trees on the property.  If 

17      they wish to do that they either have to pay into 

18      the tree fund or they have to replace trees, 

19      correct? 

20 A    That’s correct. 

21 Q    Okay.  So my question was in that case there will be 

22      some trees, regulated trees, that they will have to 

23      maintain on the property if they don’t want to do 

24      that, if they don’t want to pay into the tree fund 

25      or replace the trees, correct? 
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1 A    Right.  It’s their choice on how they manage the 

2      trees on the property. 

3 Q    I just want to clarify that answer.  You’re saying, 

4      yes, they would have to maintain those trees on the 

5      property if they don’t want to pay? 

6 A    I’m saying how they maintain their property is up to 

7      them, whether or not they maintain the property 

8      without any trees on it or whether they maintain the 

9      property with portions of the trees on it or all of 

10      the trees on it.  They decide how many trees they’re 

11      going to remove and then we determine what the 

12      ordinance requires. 

13 Q    Are there penalties for removing trees without a 

14      permit under this ordinance? 

15 A    It would be misdemeanor requirements for violation 

16      of not getting a permit. 

17 Q    And in addition to those penalties could you then 

18      also be forced to pay into the tree fund or provide 

19      replacement trees after the fact? 

20 A    That would be a mitigation issue that -- it would be 

21      a legal issue if they chose to go that route.  If 

22      they come in with an after-the-fact permit obviously 

23      they’re going to have to mitigate what they’ve 

24      removed. 

25 Q    So when you say that it’s their choice to do so it’s 
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1      not a choice without consequences, is it? 

2 A    They have to meet the requirements of the ordinance. 

3 Q    Right.  So does the Township compensate property 

4      owners for trees they’re required to keep on their 

5      property? 

6                MS. McLAUGHLIN:  Objection to the form of 

7      the question.  Assumes facts not in evidence.  It’s 

8      contrary to his prior testimony.  You may answer. 

9                THE WITNESS:  We don’t physically pay 

10      anybody to maintain trees on their property. 

11 BY MR. WELDON: 

12 Q    So there’s nothing in this ordinance that says that 

13      the Township will pay private property owners for 

14      requiring them to maintain trees on their property? 

15                MS. McLAUGHLIN:  Objection to the form of 

16      the question.  Assumes facts not in evidence. 

17                THE WITNESS:  No. 

18 BY MR. WELDON: 

19 Q    Let’s say that -- and we talked about this a little 

20      bit earlier.  Let’s say that a property owner cuts 

21      down a tree without a permit.  What does the 

22      Township generally do in that situation? 

23 A    If we’re aware of it we would issue a Notice of 

24      Violation and require them to get a permit. 

25                MR. WELDON:  I’d like to introduce Exhibit 
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1      4. 

2                (Exhibit Number 4 was marked for    

3                identification at 10:02 a.m.) 

4 BY MR. WELDON: 

5 Q    Are you familiar with this document? 

6 A    Generally. 

7 Q    What is it? 

8 A    It’s a stop work order and Notice of Violation. 

9 Q    Would you say that this is a typical Notice of 

10      Violation issued by the Township for violating the 

11      tree ordinance? 

12 A    Yes. 

13 Q    You said -- you mentioned just a second ago a stop 

14      work order.  If the Township thinks that a property 

15      owner is still cutting down trees after the Notice 

16      of Violation it could issue a stop work order, 

17      correct? 

18 A    That’s correct. 

19 Q    Are there penalties for violating a stop work order? 

20 A    Whatever the legal remedies are.  I’m not an 

21      attorney. 

22 Q    Does the Township typically assess penalties for 

23      violating a stop work order? 

24 A    I'm not sure what the penalties are for violating a 

25      stop work order, whether it’s a misdemeanor, how the 
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1      ordinance considers that in terms of what type of 

2      violation that is.  I guess the answer would be I 

3      don't know. 

4 Q    You agree, though, that there is some sort of 

5      penalty.  The Township doesn’t just let people 

6      violate stop work orders, correct? 

7 A    That’s correct. 

8 Q    And would those penalties be in addition to any 

9      penalties that may exist for violating the tree 

10      ordinance? 

11 A    I guess that would be for a court to determine.  It 

12      would be a part of a court action of the Notice of 

13      Violation. 

14 Q    You were designated by the Township to testify as to 

15      the interpretation and application of the tree 

16      ordinance.  Isn’t that correct? 

17 A    That’s correct. 

18 Q    So as the Township’s representative are you stating 

19      you are unaware if there are penalties for violating 

20      a stop work order? 

21                MS. McLAUGHLIN:  Objection to the form of 

22      the question and foundation. 

23                THE WITNESS:  I answered that at the 

24      beginning of the deposition that it would be a 

25      misdemeanor. 
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1 BY MR. WELDON: 

2 Q    So are the penalties for violating a stop work order 

3      independent of the penalties for violating the tree 

4      ordinance? 

5 A    It’s part of the same violation. 

6 Q    So if I’m a property owner in that case then I don’t 

7      have to worry about any sort of additional new 

8      violation if I choose to violate a stop work order? 

9                MS. McLAUGHLIN:  Objection to the form of 

10      the question.  Foundation.  I believe it calls for a 

11      legal conclusion. 

12                THE WITNESS:  I don't know whether that 

13      would be considered another occurrence and another, 

14      you know -- whether or not the penalties are going 

15      to be done on a day-by-day basis or whether it would 

16      be part of the continuation of the same violation. 

17      I'm not sure.  I’m not an attorney. 

18 BY MR. WELDON: 

19 Q    You said just a moment ago -- well, I’ll ask you 

20      this.  Do you know if a stop work order was issued 

21      to F.P. Development in this case? 

22 A    I believe a stop work order was issued based on what 

23      you provided me in Exhibit 4 signed by Kristin Kolb. 

24 Q    Can you turn back to Exhibit 1?  That’s going to be 

25      5A.04 of the tree ordinance.  It’s actually going to 
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1      be on page 3 of what I gave you what I’m going to 

2      ask about, but it’s the Notice of Violation; 

3      issuance of an appearance ticket.  Are you familiar 

4      with that section? 

5 A    Yeah. 

6 Q    And that section says that if a property is not in 

7      compliance with this article at the end of the 

8      period specified in the Notice of Violation an 

9      appearance ticket may be issued, correct? 

10 A    Yes. 

11 Q    And an appearance ticket, that’s basically a 

12      lawsuit, right? 

13 A    An appearance ticket is a notice to appear in court. 

14 Q    So if the property owner receives a Notice of 

15      Violation how would one come into compliance? 

16 A    They would submit an after-the-fact tree removal 

17      permit, have it evaluated and meet the requirements 

18      for issuance of a permit. 

19 Q    And that would -- assuming that they were covered 

20      trees and more than 25 percent were removed that 

21      would require him to replant or pay for removed 

22      trees, correct? 

23 A    Yes. 

24 Q    Do you know if F.P. Development removed more than 25 

25      percent of the trees on the property in this case? 
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1 A    I do not. 
2 Q    So the way that I read this section it also says -- 
3      it says basically that a Notice of Violation gives a 
4      property owner a time period to comply with the 
5      Township’s demand, in this case filing an after-the-
6      fact permit, and if that doesn’t happen then the 
7      next step is the Township can file suit, correct? 
8 A    That’s correct. 
9                MS. McLAUGHLIN:  Objection to the form of 

10      the question. 
11                THE WITNESS:  If they do not meet the 
12      requirements of the Notice of Violation we would 
13      then proceed to issue a court appearance ticket. 
14 BY MR. WELDON: 
15 Q    Can you turn back to Exhibit 4, the Notice of 
16      Violation?  Is there anything in that Notice of 
17      Violation that talks about an administrative appeal? 
18                MS. McLAUGHLIN:  I’m going to place an 
19      objection to the form of the question and lack of 
20      foundation.  This document was not authored by this 
21      Witness.  You haven’t established that he has 
22      knowledge of this, the specific terms of this 
23      document. 
24                MR. WELDON:  I think that I already laid 
25      the predicate that he was familiar with it, but I 
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1      can ask him again. 

2                THE WITNESS:  What are you asking me 

3      again?  I'm not sure I understand. 

4 BY MR. WELDON: 

5 Q    Are you familiar with this document? 

6 A    Generally. 

7 Q    And the document is in front of you, correct? 

8 A    Yes. 

9 Q    And you said that that was a typical Notice of 

10      Violation, correct? 

11 A    Yes, this is the typical format that the Township 

12      uses for all Notices of Violation. 

13 Q    Is there anything on that Notice of Violation that 

14      talks about an administrative appeal? 

15                MS. McLAUGHLIN:  Objection to the form of 

16      the question.  Foundation. 

17 BY MR. WELDON: 

18 Q    You can take your time. 

19 A    It doesn’t appear that the Notice of Violation 

20      specifically addresses administrative appeals on the 

21      form of the notice. 

22 Q    Turn back to Exhibit 1, please.  Sorry to jump 

23      around.   

24                MS. McLAUGHLIN:  What page? 

25                MR. WELDON:  I’m just going to ask a 
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1      general question about the ordinance in its entirety 

2      since he’s familiar with it. 

3 BY MR. WELDON: 

4 Q    Are you aware of anything in this ordinance, the 

5      tree removal ordinance, that talks about an 

6      administrative appeal? 

7                MS. McLAUGHLIN:  I’m going to place an 

8      objection to the form of the question.  The entire 

9      ordinance is an administrative process. 

10                THE WITNESS:  This ordinance is part of 

11      the overall Zoning Code of Appendix A, Zone A.  

12      Appendix A, Zone A does have a section in the Zoning 

13      Code dealing with administrative appeals. 

14 BY MR. WELDON: 

15 Q    In the tree ordinance, including the section dealing 

16      with Notices of Violation, which, as we’ve just 

17      discussed, is 5A.04, is there anything in that 

18      section that mentions administrative appeals? 

19 A    As I mentioned before, this ordinance is part of a 

20      larger ordinance and there is a separate section in 

21      Appendix A, Zoning that deals with administrative 

22      appeals. 

23 Q    Do those administrative appeals deal with Notices of 

24      Violation? 

25 A    Not specifically. 
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1                MR. WELDON:  I’d like to turn to Exhibit 
2      5, please.  I haven’t given it to you yet. 
3                (Exhibit Number 5 was marked for    
4                identification at 10:12 a.m.) 
5 BY MR. WELDON: 
6 Q    Are you familiar with the document that I’ve handed 
7      you, Exhibit 5? 
8 A    Yes. 
9 Q    And what is that? 

10 A    This is Section 27.09 of Appendix A, Zoning. 
11 Q    And that section deals with penalties for 
12      violations, correct? 
13 A    Yes. 
14 Q    So if I had been issued a Notice of Violation as a 
15      property owner this might be where I would 
16      rationally look? 
17 A    Yes. 
18 Q    Is there anything in this section that talks about 
19      administrative appeals? 
20 A    No. 
21 Q    So as we discussed earlier, if we’re dealing with 
22      covered trees and the ordinance has been triggered, 
23      then the ordinance requires individuals who remove 
24      those covered trees to either pay into the tree fund 
25      or plant replacement trees, correct? 
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1 A    Yes. 
2 Q    And under this Section 27.09 if a person doesn’t do 
3      either of those things they can be subject to 
4      criminal penalties for violating the ordinance, 
5      correct? 
6 A    Yes. 
7 Q    And those penalties, it appears to be, are a fine 
8      not exceeding $500 or by imprisonment not exceeding 
9      90 days for each offense, correct? 

10 A    That’s what it says. 
11 Q    But typically that’s not all a person is on the hook 
12      for if they cut down trees without a permit, 
13      correct? 
14 A    I'm not sure what you mean. 
15 Q    In this case, for example, the Township is seeking 
16      approximately $48,000 from my client; isn’t that 
17      correct? 
18 A    I don't believe so.  I'm not aware of that. 
19 Q    Are you familiar with the counter-complaint filed in 
20      this lawsuit? 
21 A    Not specifically. 
22 Q    You spoke earlier about the fact that if you cut 
23      down trees without a permit you still have to go and 
24      apply for an after-the-fact permit? 
25 A    That would be a normal sequence of events. 
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1 Q    So let’s say that my client did cut down trees on 

2      the property.  He doesn’t want to pay you guys 

3      anything and he doesn’t want to plant any 

4      replacement trees.  Are you telling me that you’re 

5      going to fine him $500 and be done with it? 

6 A    No.  He’s still subject to the terms of the tree 

7      ordinance, so I assume that would be why we’re here 

8      in terms of settling the court case. 

9 Q    And the terms of the tree ordinance would require 

10      either some replacement or payment into the tree 

11      fund, correct? 

12 A    Normally. 

13 Q    You say normally there and I’m curious why you 

14      didn’t use the term always.  Are there situations 

15      where you can cut down regulated trees and not pay 

16      anything? 

17 A    Somebody submits a permit under normal circumstances 

18      they would need to follow the ordinance.  Obviously 

19      we’re in a court case here.  Court cases are 

20      resolved by resolving the court case.  I don't know 

21      what the resolution will be in this particular case. 

22      I can’t allude to what will happen in this 

23      particular case. 

24 Q    Well, I’m not asking you to speculate about what 

25      will happen in this case, I’m asking you to testify 
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1      regarding the way that the ordinance is interpreted 

2      and applied.   

3 A    Okay.  Well, you were basically referring to the 

4      section of it dealing with penalties and 

5      misdemeanors. 

6 Q    Right. 

7 A    So when we get into a legal issue with somebody that 

8      does not get a tree removal permit obviously we have 

9      to go through the legal process to determine what 

10      the resolution of that’s going to be.  So that was 

11      the basis of my answer, based on the context of the 

12      question. 

13 Q    I’m just asking what the ordinance requires and it 

14      seems like the ordinance requires, as you testified 

15      to earlier, the potential of a criminal penalty and 

16      I’m asking if that’s it.   

17                MS. McLAUGHLIN:  Is that another question? 

18                MR. WELDON:  Yes. 

19                THE WITNESS:  Is what it? 

20 BY MR. WELDON: 

21 Q    The criminal penalty.  Is that all that the client 

22      could be on the hook for?  Or do they have to 

23      actually, as you testified to earlier, have to go 

24      back in and still pay something or plant some 

25      replacement tree? 
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1                MS. McLAUGHLIN:  Objection to the form of 

2      the question.  It’s compound.  It also has been 

3      asked and answered. 

4                THE WITNESS:  In accordance with the 

5      ordinance he may be subject to a criminal penalty. 

6      Pursuant to the permit requirements he may be 

7      required to either replace trees on the site and/or 

8      pay for a portion of the trees on the site, 

9      depending on what the outcome of the tree removal 

10      permit and the litigation is. 

11 BY MR. WELDON: 

12 Q    What’s the purpose of requiring individuals who cut 

13      down trees without a permit to go through the permit 

14      process and make that payments or whatever after the 

15      fact? 

16 A    They never received a permit, so how do we know what 

17      they did on the property without them getting a 

18      permit.  They have to establish what they are doing 

19      on their property so we can determine what the 

20      permit is for or was for.  And if they’re going to 

21      take additional trees down what additional trees do 

22      they plan on taking down. 

23 Q    I guess I’m asking if they violated the ordinance 

24      why not just do the criminal penalty and be done 

25      with it?  Why the additional going back and paying 
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1      the tree fund or planting replacement trees? 

2 A    Because they still didn’t get a permit.  They still 

3      didn’t comply with the ordinance.  So our intent is 

4      to achieve compliance with the ordinance. 

5                MR. WELDON:  Why don’t we take a break for 

6      just a minute?  Off the record. 

7                (Off the record at 10:21 a.m.) 

8                (Back on the record at 10:34 a.m.) 

9 BY MR. WELDON: 

10 Q    You testified earlier that the replacement or tree 

11      fund payments don’t apply if the property owner 

12      removes less than 25 percent of the regulated trees 

13      on the property, correct? 

14 A    That’s correct. 

15 Q    So in this case if F.P. Development removed less 

16      than 25 percent of regulated trees on the property 

17      this case would have to be dismissed then, correct? 

18                MS. McLAUGHLIN:  Objection.  Calls for a 

19      legal conclusion.  Foundation. 

20                THE WITNESS:  We would have to make a 

21      determination of what trees were removed, what size 

22      were there, whether they were landmark trees and 

23      whether or not the landmark trees needed to be 

24      replaced.  So there’s two provisions in the 

25      ordinance, one for regulated trees and one for 
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1      landmark trees, which are larger trees than the 
2      normal regulated trees. 
3 BY MR. WELDON: 
4 Q    Can you turn back to Exhibit 1, please?  So your 
5      position here is that the 25 percent requirement 
6      only applies to regulated trees, but not to landmark 
7      trees.  Can you point to the section of the tree 
8      ordinance that you base that on? 
9                MS. McLAUGHLIN:  Hold on.  Let me object 

10      to the preamble to your question, the form of it, 
11      insofar as it’s part of the question.  But go ahead, 
12      answer the question. 
13                THE WITNESS:  Section 5A.08, Relocation or 
14      replacement of trees, subsection A, Landmark tree 
15      replacement.  It says, “Every landmark/historic tree 
16      that is removed shall be replaced by three trees 
17      with a minimum caliper of 4 inches.  Such trees will 
18      be of the species from Section 5B.06.”  Landmark 
19      trees are identified in 5B.06. 
20 BY MR. WELDON: 
21 Q    So the 25 percent exemption does not apply to 
22      landmark trees? 
23 A    That’s correct. 
24 Q    So if a property owner wants to remove any landmark 
25      tree then they have to either replace the tree or 
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1      pay into the tree fund, correct? 

2 A    That’s correct. 

3 Q    So if less than 25 percent is -- sorry, let me run 

4      that back.  So your position is even if F.P. 

5      Development removed less than 25 percent of the 

6      regulated trees on the property there would still 

7      need to be an additional investigation as to whether 

8      or not landmark trees were removed, correct? 

9                MS. McLAUGHLIN:  I’m going to place an 

10      objection to the qualification of your position as 

11      to the terms of the ordinance that apply.  But go 

12      ahead. 

13                THE WITNESS:  The ordinance would evaluate 

14      the number of trees and type of trees and size of 

15      trees removed and determine whether or not they 

16      needed to be replaced based on the ordinance 

17      standards. 

18 BY MR. WELDON: 

19 Q    And when you say the ordinance standards what do you 

20      mean by that? 

21 A    Whether it was a landmark tree, whether it was a 

22      regulated tree, whether it was an exempt tree. 

23 Q    You testified earlier, feel free to correct me if 

24      I’m wrong, if I paraphrase this wrong, that in 

25      addition to the criminal penalties in the ordinance 
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1      that a property owner who cut down trees without a 

2      permit would still have to go back and comply with 

3      the permitting requirement, correct? 

4 A    The ordinance requires a permit.  The intent of the 

5      ordinance is to achieve compliance with permit 

6      requirements. 

7 Q    Look at Exhibit 1 and turn to Section 5A.04.  Is 

8      that the only section -- sorry.  That section deals 

9      with enforcement mechanism for the ordinance; is 

10      that correct? 

11 A    This issue deals with the Notice of Violation. 

12 Q    Is there any other section in the tree ordinance 

13      that deals with enforcements? 

14 A    Enforcement of the Zoning Ordinance generally would 

15      be in the section that you referred to in Exhibit 5. 

16 Q    And that would be 27.09? 

17 A    Yes. 

18 Q    Is there any other section that deals with 

19      enforcement? 

20 A    I'm not aware of any other particular section. 

21 Q    Is there anything, either in .04 that we just talked 

22      about or in 27.09, that talks about requiring an 

23      after-the-fact permit for a violation of the tree 

24      ordinance? 

25 A    There’s nothing that specifically talks about an 
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1      after-the-fact permit, but the method of coming into 

2      compliance with the ordinance would be submitting an 

3      after-the-fact tree permit. 

4 Q    Is there anything in the tree ordinance or 27.09 

5      that talks about filing a lawsuit -- that gives the 

6      Township authority to file a lawsuit to demand that 

7      my client apply for an after-the-fact permit? 

8                MS. McLAUGHLIN:  Objection to the form of 

9      the question and lack of foundation. 

10                THE WITNESS:  I'm not sure how to answer 

11      that question. 

12 BY MR. WELDON: 

13 Q    It seems like you’ve pointed to two places for 

14      enforcement mechanisms of the tree ordinance, 

15      correct? 

16 A    Yes. 

17 Q    Do either one of those sections include filing a 

18      lawsuit to demand compliance with an after-the-fact 

19      -- submission of an after-the-fact permit? 

20 A    It refers to issuance of a court appearance ticket. 

21      So the section that says other remedies in the Code 

22      under 27.09 -- where’s 27.10?  It looks like it’s 

23      not all here.  This would be 27.09, subsection 5 are 

24      the remedies.  “The rights and remedies set forth 

25      above shall not preclude the use of other remedies 
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1      provided by law, including any additional rights of 

2      the Township to initiate proceedings in an 

3      appropriate court of law.” 

4 Q    So to be clear, that’s the provision that you’re 

5      saying gives the Township authority to file a 

6      lawsuit to demand submission of an after-the-fact 

7      permit? 

8                MS. McLAUGHLIN:  Objection.  Calls for a 

9      legal conclusion.  Asked and answered.   

10                THE WITNESS:  Yes. 

11 BY MR. WELDON: 

12 Q    In that section it talks about, looking at it right 

13      here, to abate noncompliance.  Is that what you’re 

14      talking about? 

15 A    That’s the last section of that section.  I didn’t 

16      read the entire section. 

17 Q    Is it your position that requiring a submission of 

18      an after-the-fact permit and all the tree fund and 

19      replacement costs and things of that nature that 

20      we’ve spoken of, that’s to abate noncompliance? 

21 A    That’s one way of doing it. 

22 Q    Is that what you’re claiming this lawsuit -- is that 

23      what you’re claiming the counterclaims are in this 

24      case? 

25                MS. McLAUGHLIN:  Objection to foundation. 
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1      He’s already testified he was not specifically 
2      familiar with the counterclaim. 
3 BY MR. WELDON: 
4 Q    When the Township -- does the Township file lawsuits 
5      to require after-the-fact submission of permits? 
6                MS. McLAUGHLIN:  Foundation. 
7                THE WITNESS:  In the event that they do 
8      not comply with the Notice of Violation, come to the 
9      Township to abate or remedy the noncompliance, they 

10      would either be issued a court appearance ticket or 
11      we would use other remedies provided by law to 
12      achieve compliance. 
13 BY MR. WELDON: 
14 Q    Other remedies like what? 
15 A    I assume filing a lawsuit.  That’s one remedy.  
16      There may be other remedies. 
17 Q    And that would be, again, to abate noncompliance? 
18 A    That’s correct. 
19 Q    So the Township -- if you cut down a tree without a 
20      permit, a regulated tree, or a landmark tree without 
21      a permit, and the Township requires you to come back 
22      in after the fact and pay into the tree fund, is 
23      that a penalty? 
24                MS. McLAUGHLIN:  I’ll place an objection 
25      to the form of the question.  It assumes facts not 
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1      in evidence and it’s contrary to his prior 

2      testimony.  And foundation.  I think the term 

3      penalty calls for a legal conclusion as well. 

4                THE WITNESS:  Is it a penalty?  Not 

5      specifically.  It’s a permit. 

6 BY MR. WELDON: 

7 Q    It requires payment after the fact, correct? 

8 A    Not necessarily. 

9 Q    It requires payment or replacement of trees, 

10      correct? 

11 A    Not necessarily. 

12 Q    What else could happen? 

13 A    The tree may not necessarily need to be replaced.  

14      It depends on whether or not it was an exempt tree, 

15      whether or not -- depending on how many trees they 

16      removed -- 

17                MR. WELDON:  Objection.  Nonresponsive to 

18      my question. 

19                THE WITNESS:  Well, I’m trying to explain 

20      to you how -- I’m trying to explain to you how we 

21      would evaluate whether the tree had to be replaced 

22      and whether or not they chose to replace it or 

23      whether they chose to pay into the tree fund. 

24 BY MR. WELDON: 

25 Q    So hypothetically speaking let’s say that an 
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1      individual cuts down a landmark tree without a 

2      permit.  Under this ordinance they will have to 

3      either replace the tree or pay into the tree fund, 

4      correct? 

5                MS. McLAUGHLIN:  Objection to the form of 

6      the question.  Hypothetical.  Go ahead. 

7                THE WITNESS:  Those would be his two 

8      choices. 

9 BY MR. WELDON: 

10 Q    Would you say that that is a penalty? 

11                MS. McLAUGHLIN:  Objection.  Asked and 

12      answered. 

13                THE WITNESS:  No, that would be his choice 

14      on how he wanted to comply with the tree removal 

15      permit requirements. 

16 BY MR. WELDON: 

17 Q    I guess what I’m unclear on is I’m trying to figure 

18      out what gives the Township authority to force 

19      compliance like this after the fact.  Now, you 

20      pointed to that code section that talked about 

21      abatement.  What are they trying to abate?  Are they 

22      trying to abate a nuisance? 

23 A    It would be abating the fact that he didn’t get a 

24      permit and they need to resolve the permit issue and 

25      resolve the matter of getting a permit and 
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1      mitigating the impact of removal of the tree.  In 

2      this particular case abatement would be mitigation, 

3      I guess. 

4 Q    When you collect payments into the tree fund under 

5      the tree ordinance how is that money used? 

6 A    That money goes into a fixed account used for 

7      replacement and maintenance of trees on property.  

8      So generally the Township will take that money and 

9      the ordinance specifies what it can be used for.  So 

10      we’ll go out and plant trees in parks, we’ll plant 

11      trees along streets to re-establish the tree cover 

12      that was removed on the property.  And we’ll replace 

13      those trees elsewhere within the community to re-

14      establish that canopy. 

15 Q    Can money paid into the tree fund be used for 

16      anything besides trees? 

17 A    Trees and their maintenance. 

18 Q    Is there any sort of statute, regulation or 

19      ordinance that states that explicitly? 

20 A    The ordinance specifically talks about the tree 

21      fund, so Section 5.08-E. 

22 Q    I’m sorry.  Can you say that again, please? 

23 A    5.08-E talks about paying money into the Township 

24      tree fund for replacement within the Township.  

25      These monies shall be equal to the tree amount 
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1      representing the current market value for the tree 

2      replacement that would have been otherwise required. 

3 Q    That seems to indicate what the property owner has 

4      to do, but I’m asking is there any sort of 

5      ordinance, statute or regulation that limits what 

6      the Township can do with the money once they have 

7      it? 

8 A    I believe we have a policy that addresses how the 

9      tree fund is to be used. 

10 Q    Is that a written policy? 

11 A    I believe so. 

12 Q    Do you know what it’s called? 

13 A    I don't know specifically the title of the policy. 

14      It would be a division policy.  I would have to pull 

15      it. 

16 Q    Is that a binding policy? 

17 A    It’s a policy that can be evaluated from time to 

18      time.  It’s a policy that we use in order to go to 

19      the Board and ask for disbursement of monies from 

20      the tree fund to provide some standard procedures on 

21      the use of the tree fund. 

22 Q    I guess my question is does the Board have 

23      discretion to use money from the tree fund for other 

24      things? 

25                MS. McLAUGHLIN:  Foundation. 
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1                THE WITNESS:  The ordinance specifically 

2      says tree fund, monies paid into the Township tree 

3      fund for replacement within the Township. 

4 BY MR. WELDON: 

5 Q    So the Township’s position on the interpretation of 

6      this ordinance is that that language in this 

7      ordinance binds the Board and says that they can’t 

8      spend the money on anything else but tree 

9      replacement and maintenance? 

10 A    Right. 

11 Q    How long did you say you’ve been with the Township? 

12 A    Twenty-six years. 

13 Q    Are you aware of any time that the Township has 

14      spent money from the tree fund on anything else? 

15 A    Not that I'm aware of. 

16 Q    If a property owner pays money into the tree fund 

17      for a tree removal how long is it before the 

18      Township purchases and plants a tree?  Let me take 

19      that back.  If they pay into the tree fund for a 

20      tree removal does the Township have to plant a tree 

21      with that money or they can spend that money for 

22      other tree-related things? 

23 A    The tree fund is used for tree planting and 

24      maintenance.  So we have an ongoing budget every 

25      year where the Township Board budgets a certain 
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1      amount of money for tree planting and tree 

2      maintenance. 

3 Q    So I guess what I’m getting at is that’s not like a 

4      one-to-one.  So if the property owner pays into the 

5      tree fund for the removal of a tree the Township 

6      doesn’t just take that money and plant a tree, 

7      correct? 

8 A    No, not directly. 

9 Q    Is there a separate bank account for the tree fund? 

10 A    It’s a separate fund within the Township’s accounts. 

11 Q    Is it part of the general fund? 

12 A    No. 

13 Q    Is it held in a bank? 

14 A    Yes. 

15 Q    Is it a separate bank account? 

16 A    I don't know how the Township manages their bank 

17      accounts in terms of how they divvy up money.  We 

18      follow standard accounting procedures that are for 

19      public agencies. 

20 Q    Are any of those funds ever commingled? 

21                MS. McLAUGHLIN:  Objection.  Foundation. 

22                THE WITNESS:  I'm not sure what you mean 

23      by funds commingling.  I'm not sure how the bank 

24      accounts are maintained.  We have to follow State 

25      guidelines on deposits of our monies. 
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1 BY MR. WELDON: 

2 Q    Who would know that? 

3 A    Our finance department. 

4 Q    Do you know an individual that you could give a name 

5      of that would know that? 

6 A    That would be our finance director. 

7 Q    So if the Township does do actual replacement trees 

8      from the tree fund for a tree that’s removed on the 

9      property does the Township have to plant that 

10      replacement tree in the same vicinity as the 

11      property is was removed from or can they plant it 

12      anywhere in the Township? 

13 A    We can plant it anywhere in the Township. 

14 Q    Do you know how much money was collected in the tree 

15      fund last year? 

16 A    Not specifically. 

17 Q    Do you have a ballpark figure? 

18 A    Not offhand. 

19 Q    Do you know how many trees were planted last year 

20      out of funds from the tree fund? 

21 A    Not specifically. 

22 Q    Have you got a ballpark figure? 

23 A    I’d have to go back and look at the program from 

24      last year. 

25 Q    More than ten? 
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1 A    Yes. 

2 Q    More than 100? 

3 A    Maybe. 

4 Q    More than 200? 

5 A    I can’t answer that question.  That would be a 

6      question for my program manager. 

7 Q    Who would that be? 

8 A    Leigh Thurston. 

9 Q    I’ll ask her today.  If the Township removes trees 

10      does it have to pay into the tree fund? 

11 A    We require a tree removal permit for all Township 

12      projects.  Right now we have a fire station project. 

13      They’ve submitted a tree removal permit.  So they 

14      have to comply with the tree removal regulations 

15      just like anybody else does. 

16 Q    So it’s your position that the Township never 

17      removes trees without paying into the tree fund or 

18      applying for a tree removal permit? 

19                MS. McLAUGHLIN:  Objection to the form of 

20      the question.  It mischaracterizes his testimony.  

21      Assumes facts not in evidence.  Go ahead. 

22                THE WITNESS:  Our general policy is to 

23      apply the tree removal permit guidelines to all 

24      Township projects just like we do to everybody else. 

25 BY MR. WELDON: 
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1 Q    Is that a binding policy that applies all the time 
2      or is it possible for the Township to remove trees 
3      without paying into the tree fund? 
4                MS. McLAUGHLIN:  Objection to the form of 
5      the question. 
6                THE WITNESS:  If the Township were to 
7      comply with the ordinance generally we’re going to 
8      replace the trees on the property of where they came 
9      from.  The Township doesn’t have a policy of paying 

10      into the tree fund, we have a policy of replacing 
11      the trees on the site. 
12 BY MR. WELDON: 
13 Q    Is that discretionary? 
14 A    It’s always up to the Board. 
15 Q    You’ve been here for a long time.  Has the Township 
16      ever removed trees without replacing them or paying 
17      into the tree fund? 
18                MS. McLAUGHLIN:  Objection.  Form of the 
19      question.  Foundation. 
20                THE WITNESS:  I don't know.  I can’t 
21      answer that question. 
22                MR. WELDON:  Can we go off the record for 
23      a second, please? 
24                (Off the record at 10:57 a.m.) 
25                (Back on the record at 11:07 a.m.) 
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1 BY MR. WELDON:  
2 Q    So we discussed earlier that the 25 percent 
3      requirement doesn’t apply to landmark trees, 
4      correct? 
5 A    That’s correct. 
6 Q    And so if I have a landmark tree on my property my 
7      choices are to either pay into the tree fund or 
8      replant it if I want it cut down, right? 
9                MS. McLAUGHLIN:  Objection.  Asked and 

10      answered.  Go ahead. 
11                THE WITNESS:  Those are the two choices. 
12 BY MR. WELDON: 
13 Q    And you would agree that landmark trees can grow 
14      over time, correct? 
15 A    That’s how they become a landmark tree. 
16 Q    So you would agree that they can get bigger, 
17      correct? 
18 A    Yes. 
19 Q    And their root zone can get bigger, correct? 
20 A    Yes. 
21 Q    So over time they take up a larger portion of the 
22      property, correct? 
23 A    Whether they take up a larger portion of the 
24      property the canopy area, yes, will get bigger. 
25 Q    And does the Township pay property owners for the 
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1      amount of the property that’s consumed by that 

2      landmark tree? 

3 A    No, we do not physically pay the property owner for 

4      maintenance of the landmark tree. 

5 Q    I was saying like as in compensation for the fact 

6      that the property is now consumed by a tree. 

7 A    No. 

8 Q    We talked a little bit earlier about the 6-inch 

9      requirement, the 6-inch DBH requirement not applying 

10      to removal of trees within a forest, correct? 

11 A    Right.  So -- 

12                MS. McLAUGHLIN:   Objection -- go ahead. 

13                THE WITNESS:  Based on the definition of 

14      forest, no. 

15 BY MR. WELDON:  

16 Q    And it talks about -- the ordinance talks about 

17      damaging trees in a forest, as well, correct? 

18 A    That’s correct. 

19 Q    Would damaging include, you know, trimming branches 

20      off of trees? 

21 A    Damaging would be injuring the tree. 

22 Q    Does that include cutting branches off of the tree? 

23                MS. McLAUGHLIN:   Objection.  Form of the 

24      question.  Asked and answered. 

25                THE WITNESS:  It depends on what branches 
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1      they were removing. 

2 BY MR. WELDON: 

3 Q    And who would decide whether or not removing a 

4      branch is damaging? 

5 A    We would have to evaluate the -- what they did to 

6      the tree. 

7 Q    So would a property owner who wants to cut branches 

8      off of a tree in a forest have to go to the Township 

9      for a permit? 

10 A    No. 

11 Q    If they remove branches without a permit could they 

12      be subject to penalties? 

13                MS. McLAUGHLIN:  Objection to the form of 

14      the question.  Asked and answered.  Foundation. 

15                THE WITNESS:  It depends on how many 

16      branches they’ve removed and whether or not it 

17      damaged the tree. 

18 BY MR. WELDON: 

19 Q    And whether or not it damages the tree is that at 

20      the discretion of the Township? 

21 A    That would be upon the Township’s technical staff or 

22      a consultant evaluating the health of the tree. 

23 Q    If a property owner wants to clear out undergrowth 

24      in a forest, wants to clear brush and undergrowth in 

25      a forest would he need a permit for that? 
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1 A    Yes. 
2 Q    If he wanted to clear out invasives in a forest 
3      would he need a permit for that? 
4 A    Any clearing work within a forest you’d need a 
5      permit. 
6                MR. WELDON:  I think that’s all the 
7      questions that I have.  Thank you. 
8                MS. McLAUGHLIN:  I have a couple follow-up 
9      questions. 

10                        EXAMINATION 
11 BY MS. McLAUGHLIN: 
12 Q    Mr. Goulet, I’d like you to refer to Exhibit 2, 
13      specifically page 2 of that exhibit.  Counsel 
14      earlier asked you about the -- 
15                MR. WELDON:  Can you hold on for just a 
16      second and let me figure out where you’re at. 
17                MS. McLAUGHLIN:  Page 2 of Exhibit 2. 
18                MR. WELDON:  Okay.  Thank you. 
19 BY MS. McLAUGHLIN: 
20 Q    Counsel earlier asked you about the policy referred 
21      to on page 2 of Exhibit 2 with respect to the tree 
22      fund that is referenced a little more than halfway 
23      down the page.  Do you see that section? 
24 A    Yes. 
25 Q    And the replacement tree cost is referenced in that 
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1      paragraph, correct? 
2 A    Yes. 
3 Q    The last time, apparently, that the cost of $300 for 
4      a 2-inch DBH replacement tree or $450 for a 4-inch 
5      DBH replacement tree was in 2006; is that correct? 
6 A    That’s correct. 
7 Q    That hasn’t been changed in 13 years? 
8 A    That’s correct. 
9 Q    Has that been reviewed since 2006? 

10 A    Yes.  We generally review that every one to two 
11      years based on market value of the trees to 
12      determine whether or not the policy needs to be 
13      updated. 
14 Q    I’d also like to refer you to Exhibit 5.  This is 
15      Section 27.09 of the Violations and Penalties 
16      section of the Zoning Ordinance, correct? 
17 A    Yes. 
18 Q    Did I say 05?  I meant 09.  27.09.  The first 
19      section of 27.09 refers to a public nuisance, 
20      correct? 
21 A    Yes. 
22 Q    And it indicates, “uses carried on in violation of 
23      any provision of the ordinance are declared to be a 
24      nuisance, per se.”  Do you see that? 
25 A    Yes. 
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1 Q    Does that include violations of the tree ordinance? 

2 A    Yes.  Tree ordinance is part of the Zoning Code. 

3 Q    The following section it says, such violations, I’m 

4      paraphrasing, shall be subject to abatement or other 

5      action by a court of appropriate jurisdiction.  Do 

6      you see that in paragraph 1? 

7 A    Yes. 

8 Q    Is a nuisance per se, to your knowledge, subject to 

9      abatement by any other means other than by a court? 

10 A    Voluntarily or involuntarily?  Voluntarily? 

11 Q    Yes. 

12 A    If the violator comes into the Township and wants to 

13      abate it without going through a court process we’ll 

14      work with him to abate the nuisance and we will not 

15      then take him to court.  If he voluntarily wants to 

16      do that, then we will work with him, for example, 

17      submitting an after-the-fact permit and going out 

18      and evaluating the damage and having him then 

19      mitigate the issue, whether or not -- depending on 

20      what the issue is. 

21 Q    And as far as interpretation of the tree ordinance, 

22      itself, is there any part of the Zoning Ordinance 

23      that refers to any administrative appeals for 

24      interpretation of the ordinance? 

25 A    The administrative section, I believe it’s Article 
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1      27 or 28 of the Code, it deals with administrative 

2      procedures.  Zoning Board of Appeals does have a 

3      provision in there where they can -- if somebody 

4      does not agree with my interpretation of the 

5      ordinance they can appeal my interpretation to the 

6      Zoning Board of Appeals. 

7 Q    And Counsel, just at the closing of his questions, 

8      asked you about landmark trees and the fact that 

9      they grow.  The canopy they provide also grows, 

10      doesn’t it? 

11 A    Yes. 

12 Q    And so removal of a landmark tree with a large 

13      canopy has an effect on the surrounding property, 

14      doesn’t it? 

15 A    Yes. 

16                MS. McLAUGHLIN:  That’s all the questions 

17      I have. 

18                MR. WELDON:  I have just a couple of 

19      follow-up questions. 

20                       RE-EXAMINATION 

21 BY MR. WELDON: 

22 Q    You talked just a second ago about nuisance 

23      abatement in 27.09.  Is the Township’s position that 

24      requiring an after-the-fact permit application is 

25      nuisance abatement? 
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1 A    That can be one form of nuisance abatement. 

2 Q    Is that how you interpret the ordinance? 

3 A    That would be an interpretation if that’s what the  

4      -- if we had an applicant that was noticed -- 

5      received a Notice of Violation and they came in with 

6      after-the-fact permit and they came in compliance 

7      with the ordinance that would abate the nuisance. 

8 Q    And the nuisance here, to be clear, the nuisance 

9      here is simply violating the tree ordinance, 

10      correct? 

11 A    Right. 

12 Q    We’re not talking about a traditional nuisance where 

13      a fire has been caused or something, correct? 

14                MS. McLAUGHLIN:  Objection to the form of 

15      the question.  You may answer. 

16                THE WITNESS:  A nuisance in this case 

17      would be damage of the property by removal of the 

18      trees without a permit.  Abatement of a nuisance 

19      would be restoration of the property. 

20 BY MR. WELDON: 

21 Q    Well, it’s their property, correct? 

22 A    Yes. 

23 Q    Nuisance typically applies to damaging someone 

24      else’s property, correct? 

25 A    Why would it apply to anybody else’s property?  It 
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1      could apply to their own property. 

2 Q    You can cause a nuisance by damaging your own stuff? 

3 A    Yes. 

4 Q    That’s your position.  Does the Township claim that 

5      F.P. Development has caused any sort of public 

6      nuisance injuries other than violating the tree 

7      ordinance in this case? 

8                MS. McLAUGHLIN:  Objection to foundation. 

9                THE WITNESS:  Violation of the ordinance 

10      is a nuisance per se. 

11 BY MR. WELDON: 

12 Q    Regardless whether or not it causes any other 

13      injuries, correct? 

14                MS. McLAUGHLIN:  Asked and answered. 

15                THE WITNESS:  Violation of the ordinance 

16      is a nuisance per se. 

17 BY MR. WELDON: 

18 Q    Regardless whether or not it causes any other 

19      injuries, correct? 

20                MS. McLAUGHLIN:  Objection to the 

21      question.  The form of the question assumes that a 

22      nuisance per se is subject to evaluation other than 

23      specific circumstances.  The definition of a 

24      nuisance per se under Michigan law controls. 

25                THE WITNESS:  Correct. 
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1                MR. WELDON:  That’s fine.  Well, then he 
2      can answer the question.  You don’t have to testify 
3      on his behalf. 
4                MS. McLAUGHLIN:  I’m not testifying, I’m 
5      making an objection. 
6                MR. WELDON:  That’s a speaking objection. 
7 BY MR. WELDON: 
8 Q    But just to be clear your answer was “correct”?  
9      That was the answer you gave? 

10 A    Pursuant to the ordinance, yes. 
11 Q    You talked just a minute ago in the follow-up 
12      questions, you were asked about the potential of an 
13      administrative appeal if someone disagreed with the 
14      interpretation of the ordinance.  What if they just 
15      thought the ordinance was unconstitutional and they 
16      didn’t want to pay anything? 
17                MS. McLAUGHLIN:  Objection to the form of 
18      the question.  Asked and answered. 
19                MR. WELDON:  That is correct. 
20 BY MR. WELDON: 
21 Q    You did say earlier that they still have to pay, 
22      correct? 
23                MS. McLAUGHLIN:  Objection to the form of 
24      the question. 
25                THE WITNESS:  What’s the question? 
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1                MS. McLAUGHLIN:  It’s mischaracterizing 
2      his prior answer. 
3 BY MR. WELDON: 
4 Q    You talked about the potential of an administrative 
5      appeal for interpretations of the Zoning Code.  
6      Okay?  In that administrative appeal process is it 
7      possible -- what if they don’t -- they’re not 
8      disagreeing with your interpretation, they think 
9      your interpretation is correct.  They think the 

10      ordinance is unconstitutional.  Would that be a 
11      basis for an administrative appeal? 
12 A    No. 
13                MR. WELDON:  I have no further questions. 
14                (Deposition concluded at 11:20 a.m.) 
15                       ** ** ** ** ** 
16
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Page 66

1 STATE OF MICHIGAN   ) 
2                     ) ss. 
3 COUNTY OF MACOMB    ) 
4

5                I certify that this transcript, consisting 
6 of sixty-five (65) pages, is a complete, true, and 
7 correct transcript of the testimony of JEFF GOULET held 
8 in this case on June 12, 2019. 
9                I also certify that prior to taking this 

10 deposition JEFF GOULET was sworn to tell the truth. 
11                I also certify that I am not a relative or 
12 employee of or an attorney for a party; or a relative or 
13 employee of an attorney for a party; or financially 
14 interested in this action. 
15

16

17

18

19                ___________________________________ 
20                Christine A. Lerchenfeld, CER6501 
21                Notary Public, Macomb County, Michigan 
22                My Commission Expires:  07/07/2020 
23
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               UNITED STATES DISTRICT COURT 

               EASTERN DISTRICT OF MICHIGAN 

                    SOUTHERN DIVISION 

F.P. DEVELOPMENT, LLC, 

a Michigan Corporation, 

          Plaintiff/Counter-Defendant, 

vs.                          Case No. 2:18-cv-13690 

                              Hon. George Caram Steeh 

CHARTER TOWNSHIP OF CANTON, 

MICHIGAN, a Michigan Municipal 

Corporation, 

          Defendant/Counter-Plaintiff. 

_______________________________________/ 

               DEPOSITION OF LEIGH THURSTON 

     The deposition of LEIGH THURSTON, taken before 

CHRISTINE A. LERCHENFELD, Notary Public and Court 

Reporter, in and for the County of Macomb, State of 

Michigan, acting in the County of Oakland, on Wednesday, 

June 12, 2019, at 27555 Executive Drive, Suite 250, 

Farmington Hills, Michigan 48331, commencing at 1:04 P.M. 
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1 APPEARANCES:    
2           CHANCE D. WELDON (Texas Bar No. 24076767) 
3           901 Congress Avenue 
4           Austin, Texas  78701 
5           (512) 472-2700 
6           Appearing on behalf of Plaintiff/Counter-
7           Defendant. 
8

9           ANNE McCLOREY McLAUGHLIN (P40455) 
10           27555 Executive Drive, Suite 250 
11           Farmington Hills, Michigan  48331 
12           (248) 489-4100 
13           Appearing on behalf of the Defendant/Counter-
14           Plaintiff. 
15

16           KRISTIN BRICKER KOLB (P59496) 
17           1150 South Canton Center Road 
18           Canton, Michigan  48188 
19           (734) 394-5198 
20           Appearing on behalf of the Defendant/Counter-
21           Plaintiff. 
22

23 ALSO APPEARING:     JULIANA BUTLER 
24

25                       ** ** ** ** ** 
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1 REPORTED BY:   Christine A. Lerchenfeld, CER6501 
2                Certified Electronic Reporter 
3         FOR:   Network Reporting Corporation 
4                Firm Registration Number 8151 
5                1-800-632-2720 
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1                 Farmington Hills, Michigan 
2                  Wednesday, June 12, 2019 
3                         1:04 p.m. 
4                       ** ** ** ** ** 
5                      LEIGH THURSTON 
6                       ** ** ** ** **  
7                (Exhibits Numbers 1 through 3 were marked 
8                for identification before the start of the 
9                deposition.) 

10                COURT REPORTER:  Would you raise your 
11      right hand, please?  Do you solemnly swear or affirm 
12      to tell the truth, the whole truth and nothing but 
13      the truth in this matter? 
14                THE WITNESS:  I do. 
15                MR. WELDON:  Good afternoon.  My name is 
16      Chance Weldon.  I represent F.P. Development in this 
17      case.  Can you please state your name for the 
18      record? 
19                THE WITNESS:  Leigh Thurston. 
20                MR. WELDON:  Have you ever given a 
21      deposition before? 
22                THE WITNESS:  No, I haven’t. 
23                MR. WELDON:  Great.  So just two basic 
24      requirements.  So we can keep a clear record for the 
25      Reporter will you agree to wait until I finish 
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1      asking a question before you give your answer? 
2                THE WITNESS:  Yes. 
3                MR. WELDON:  And I’ll offer you the same 
4      courtesy; I’ll wait until you finish answering 
5      before I ask another question.  Sound fair? 
6                THE WITNESS:  Yes. 
7                MR. WELDON:  If at any point you need to 
8      take a break, just let me know, we’ll break.  I just 
9      ask that you answer any question that is on the 

10      table at the time; is that fair? 
11                THE WITNESS:  Sure. 
12                        EXAMINATION 
13 BY MR. WELDON:  
14 Q    You’ve been designated by the Township to testify on 
15      a few topics today; is that correct? 
16 A    Yes. 
17 Q    Do you know what those topics are? 
18 A    The tree ordinance and items related to it. 
19 Q    Specifically regarding the government interests that 
20      allegedly justifies the tree ordinance; is that 
21      correct? 
22 A    Yes. 
23 Q    And any issues of nuisance.  Is that also correct? 
24 A    Any issues of -- 
25 Q    Nuisance. 

Page 7

1 A    Yes. 

2 Q    Do you work for the Township? 

3 A    Yes, I do. 

4 Q    And what do you do there? 

5 A    I’m a landscape architect, planner and site 

6      inspector. 

7 Q    And what does that involve? 

8 A    I deal with review of projects for landscape design 

9      and making sure that all of the landscape 

10      requirements are met.  I inspect sites for 

11      compliance.  After they have site plan approval and 

12      they develop their project I check it.  I deal with 

13      the tree ordinance and applications of that.  If we 

14      have any complaints or inquiries that involve it, I 

15      interpret the ordinance.  I do all of our planting 

16      programs and maintenance programs of street trees 

17      and those kinds of issues.  Things like that. 

18 Q    And when we’re talking about the tree ordinance 

19      we’re talking about Canton Code of Ordinances, 

20      Article 5A? 

21 A    Yes. 

22                MR. WELDON:  We’ll go ahead and use 

23      Exhibit 1. 

24 BY MR. WELDON: 

25 Q    Can you take a look at that, please?   
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1 A    Okay. 
2 Q    Are you familiar with that document? 
3 A    Yes, I am. 
4 Q    And what is it? 
5 A    It’s our tree ordinance.  Forest preservation and 
6      tree removal -- tree removal and replacement. 
7 Q    And I was speaking with your colleague earlier and 
8      he agreed that under that tree ordinance a property 
9      owner who removes trees, certain trees, without a 

10      permit is required to either replace those trees or 
11      pay into the tree fund; is that correct? 
12 A    That’s correct. 
13 Q    And that this replacement or payment is in addition 
14      to any criminal penalties under that ordinance.  Do 
15      you agree with that? 
16 A    Yes.  It’s the value of the trees. 
17 Q    And he explained a little bit there at the end that 
18      this payment or replacement is a form of nuisance 
19      abatement.  Do you agree with that? 
20 A    Yes. 
21                MR. WELDON:  I’d like to go to Exhibit 2, 
22      please. 
23                THE WITNESS:  Okay. 
24 BY MR. WELDON: 
25 Q    Go ahead and take a look at that document and 
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1      familiarize yourself with it for a moment. 
2                MS. McLAUGHLIN:  I’m going to place an 
3      objection to -- at least the copy I have refers to a 
4      different lawsuit, not this one. 
5                MR. WELDON:  It does, but it has a 
6      statement made by the Township and I’m going to ask 
7      questions about it.   
8                MS. McLAUGHLIN:  Well, I’m going to place 
9      an objection because under the Michigan Court Rules, 

10      which govern the case that is reflected in Exhibit 
11      2, those requests for admissions and answers are 
12      applicable only to that litigation.  That is also 
13      true of Federal Rule 36.  So admissions are not 
14      binding in any matter other than the lawsuit in 
15      which they are brought, those admissions are brought 
16      or are issued. 
17                MR. WELDON:  Objection noted. 
18                THE WITNESS:  Okay. 
19 BY MR. WELDON: 
20 Q    Have you ever seen this document before? 
21 A    Yes. 
22 Q    And are you familiar with it? 
23 A    Well, I’ve reviewed it several times.   
24 Q    In what context? 
25 A    I helped respond to some of these items.  I 
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1      certainly don’t have it memorized. 
2 Q    Of course not.  I’m not going to ask you to have it 
3      memorized.  Can you turn to the first question, 
4      request for admission number 1.  It’s on the very 
5      first page. 
6                MS. McLAUGHLIN:  So I don’t have to keep 
7      objecting may I have a standing objection to any 
8      reference to these requests for admissions? 
9                MR. WELDON:  You may have a standing 

10      objection to any questions referring to these 
11      admissions. 
12                MS. McLAUGHLIN:  For the record, the 
13      requests for admissions, Exhibit 2, are brought in 
14      the matter of Canton Township versus 44650, Inc. in 
15      Wayne County Circuit Court case 18-014569-CE before 
16      Judge Susan Hubbard. 
17 BY MR. WELDON: 
18 Q    And you said --  
19                MR. WELDON:  Did we go off the record or 
20      are we still on? 
21                COURT REPORTER:  We’re still on. 
22 BY MR. WELDON: 
23 Q    And you said that you helped prepare these 
24      responses; is that correct? 
25 A    I did assist. 

Page 11

1 Q    So you did that in your capacity representing the 
2      Township; is that correct? 
3 A    Correct. 
4 Q    If you take a look at request for admission number 1 
5      it says -- it asks to “Admit that removing trees 
6      from one’s own private property does not, of itself, 
7      constitute a nuisance at common law”; is that 
8      correct?  It’s going to be on that first page.  The 
9      question is -- 

10 A    I see it.  I would say that’s true. 
11 Q    And the Township’s official answer there, if you go 
12      down to the very last line of that paragraph, it 
13      admits that removing trees from one’s own property 
14      does not, of itself, constitute a nuisance at common 
15      law; is that correct? 
16 A    That’s correct. 
17 Q    Has the Township changed its official position 
18      without notifying the Court? 
19                MS. McLAUGHLIN:  Objection.  Foundation.  
20      Vague.  Object to the form of the question. 
21 BY MR. WELDON: 
22 Q    Has the Township, to your knowledge -- actually, 
23      you’re speaking on behalf of the Township regarding 
24      nuisances so you can answer this question directly. 
25      Has the Township changed its position that removing 
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1      trees does not, of itself, constitute a nuisance at 
2      common law? 
3                MS. McLAUGHLIN:  Objection to the form of 
4      the question.  Foundation. 
5                MR. WELDON:  Are you going to instruct her 
6      not to answer? 
7                MS. McLAUGHLIN:  No, I’m not instructing 
8      her not to answer. 
9                THE WITNESS:  This is not a yes or no 

10      question to me.  It depends on the property. 
11 BY MR. WELDON: 
12 Q    So let me unpack just a little bit and see what I’m 
13      getting at here.  You would agree that right here in 
14      the request for admission -- well, you worked on 
15      these requests for admissions, correct? 
16 A    Yes. 
17 Q    And these requests for admissions were filed in the 
18      court, correct? 
19 A    Yes.  
20 Q    And this represents, at that time, the official 
21      position of the Township, correct? 
22 A    Yes, I believe so. 
23 Q    And the last sentence in response there says that 
24      removing trees from one’s own property does not, of 
25      itself, constitute a nuisance at common law.  Is 
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1      that a true statement? 

2 A    Yes. 

3 Q    So whenever you said earlier that the payments under 

4      the tree ordinance are nuisance abatement you’re not 

5      talking about a common law nuisance; is that 

6      correct? 

7                MS. McLAUGHLIN:  Objection.  Calls for a 

8      legal conclusion.  Lack of foundation. 

9                THE WITNESS:  I don't know how to apply 

10      that. 

11                MR. WELDON:  I’m sorry.  Can I go off the 

12      record for just one second? 

13                (Off the record at 1:16 p.m.) 

14                (Back on the record at 1:16 p.m.) 

15 BY MR. WELDON: 

16 Q    When you were talking about payments under the tree 

17      ordinance being nuisance abatement is that -- the 

18      nuisance that you’re talking about there is that 

19      simply the violation of the ordinance? 

20 A    It’s the violation of the ordinance.  Removing trees 

21      violates the ordinance without proper permits. 

22 Q    And that’s the nuisance that’s being abated is the 

23      violation of the ordinance? 

24 A    Yes. 

25 Q    And that’s because the Township has this theory that 
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1      under state law any violation of a zoning ordinance 
2      is a nuisance per se, correct? 
3                MS. McLAUGHLIN:  Objection to the form of 
4      the question.  You can answer. 
5                THE WITNESS:  Yes. 
6 BY MR. WELDON: 
7 Q    And that is true regardless of any injuries that 
8      have or have not been caused by this alleged 
9      violation, correct? 

10                MS. McLAUGHLIN:  Objection to the form of 
11      the question.  Calls for a legal conclusion.  You 
12      may answer. 
13                THE WITNESS:  Yes. 
14 BY MR. WELDON: 
15 Q    In the present case the Township has claimed that it 
16      doesn’t have any evidence that F.P. Development’s 
17      removal of trees from its own property has created 
18      an actual nuisance, correct? 
19                MS. McLAUGHLIN:  Objection to the form of 
20      the question.  I believe that’s a 
21      mischaracterization of the Township’s answers to its 
22      request for admissions in the present case, not in 
23      the Wayne County case that does not apply to this 
24      case. 
25                MR. WELDON:  Okay.  We can introduce 
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1      those, too, when we get there. 

2 BY MR. WELDON: 

3 Q    Are you going to answer the question? 

4 A    Would you repeat it, please? 

5                MR. WELDON:  You know, I think probably 

6      the best way to do this, given that objection, is to 

7      go ahead and go to Exhibit 3. 

8 BY MR. WELDON: 

9 Q    Are you familiar with this document? 

10 A    Yes. 

11 Q    And what is it? 

12 A    Answers to interrogatories that our office prepared. 

13 Q    And that’s in the case regarding F.P. Development 

14      and the Township of Canton; is that correct? 

15 A    Yes. 

16 Q    And you signed these interrogatories, didn’t you? 

17 A    I did. 

18 Q    So you worked on these interrogatories? 

19 A    I did assist on these, yes. 

20 Q    If you take a look at interrogatory number 1, it 

21      asks to provide any explanation that you claim that 

22      removing trees from private property -- I’m sorry; 

23      interrogatory number 2.  I’m sorry.  It asks if 

24      there’s any evidence that removing trees from the 

25      F.P. Development property caused fires, flooding, 
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1      other tangible injuries to neighboring properties, 

2      et cetera, correct? 

3 A    It does ask that. 

4 Q    And if you go down to your response on the following 

5      page the Township’s answer there is “not 

6      applicable”; is that correct? 

7 A    Without waiving objections it’s not applicable. 

8 Q    So you don’t have any evidence that the removal of 

9      trees on F.P. Development’s property caused concrete 

10      injuries to his neighbors, do you?  Let me rephrase 

11      that.  Other than the per se injury that you assume 

12      is caused per se by violating an ordinance. 

13 A    Well, there are injuries.  It affects air quality, 

14      storm water management, protection of a natural 

15      resource.  There are all those injuries. 

16 Q    Because I -- I’m sorry.  I didn’t mean to talk over 

17      you.   

18 A    And nobody is aware yet of what might have happened 

19      to adjacent or downstream properties. 

20 Q    Do you have any evidence that the removal of trees 

21      on the F.P. Development property caused the spread 

22      of infectious diseases? 

23 A    I do not. 

24 Q    Do you have any evidence that the removal of trees 

25      on the property caused fires? 
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1 A    No. 

2 Q    Do you have any evidence that it caused flooding on 

3      adjacent properties? 

4 A    I can’t answer that because there is already 

5      potential for flooding there because there are 

6      constricted waterways and this very well could have 

7      made it worse and I don't know the answer to that. 

8 Q    So it’s your position that you do or do not have 

9      evidence to that effect, that the removal of trees 

10      caused flooding on neighboring properties? 

11                MS. McLAUGHLIN:  Asked and answered.  Go 

12      ahead again. 

13                THE WITNESS:  I don't know.   

14 BY MR. WELDON: 

15 Q    You don't know if you have evidence or you don't 

16      know -- 

17 A    I don’t have evidence. 

18 Q    Do you have any evidence that removing trees on the 

19      property has caused any physical injury to anyone in 

20      the Township? 

21                MS. McLAUGHLIN:  You mean a person? 

22 BY MR. WELDON: 

23 Q    A person. 

24 A    I do not. 

25 Q    Do you have any evidence that removing trees on the 
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1      property has caused any injury to any corporation or 

2      business entity? 

3 A    Physical injury? 

4 Q    Physical injury, lost profit margins, anything. 

5 A    I don't know, but it’s possible. 

6 Q    Do you have any evidence of it? 

7 A    I don’t. 

8 Q    In responses to these interrogatories the answer 

9      that you provided is “not applicable.”  What does 

10      that mean?  It seems like you’re saying that you 

11      don’t have any of this evidence that we’re 

12      requesting, but I just want to confirm that. 

13 A    The questions are so broad, we need something more 

14      specific to answer them directly. 

15 Q    When you say that interrogatory, for example, number 

16      3 is too broad, you’ve already answered a lot of 

17      those questions for me today, about whether or not 

18      you had evidence, what part of that interrogatory is 

19      too broad? 

20 A    We believe -- our ordinance believes that this 

21      affects public safety, safety of our natural 

22      resources and the welfare of our residents. 

23 Q    Yes, you assume that trees provide those benefits; 

24      is that correct? 

25 A    Yes. 
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1 Q    But you’re not claiming that you have actual 

2      evidence that the removal of trees from this 

3      property has caused any of the injuries listed in 

4      these interrogatories; is that correct? 

5 A    It does affect neighbors.  Do I have a specific 

6      person?  No.   

7 Q    What is the basis of that contention? 

8 A    It is because the trees were performing a benefit in 

9      terms of clean air, protecting the soil and erosion 

10      and we definitely had an erosion problem there. 

11 Q    When you say “there,” where is “there”? 

12 A    On the Powelson and Percy sites. 

13 Q    There was an erosion problem on the Powelson 

14      property? 

15 A    Yes. 

16 Q    That was caused by tree removal? 

17 A    Yes, by clearing the buffer zone of the drain that 

18      crosses that property. 

19 Q    So do you have photographs, soil samples, any sort 

20      of physical evidence that there’s been any sort of 

21      erosion or flooding caused by the removal of trees 

22      on that property? 

23 A    No. 

24 Q    Do you have any evidence, whatsoever, that Mr. 

25      Powelson’s neighbors have suffered any monetary 
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1      damages on the basis of the removal of trees on the 

2      F.P. Development property? 

3 A    I don't know. 

4 Q    Do you have any evidence to that effect? 

5                MS. McLAUGHLIN:  Asked and answered. 

6                THE WITNESS:  The soil erosion from the 

7      clearing of drains has certainly affected that 

8      property. 

9 BY MR. WELDON: 

10 Q    Which property? 

11 A    The property to the south, as well as this property. 

12 Q    Who owns that property? 

13 A    Gary Percy is 44650, I believe. 

14 Q    Has 44650 made any complaints about erosion or 

15      drainage problems being caused by the removal of 

16      trees by F.P. Development property? 

17 A    No. 

18 Q    So then what is the basis of your claim that he’s 

19      been injured in some way by it? 

20 A    Surrounding properties in general and in the area 

21      have been injured. 

22 Q    What is your evidence for that? 

23 A    Because there’s a loss of shade that tempers the -- 

24      moderates the temperatures.  Loss of water being 

25      able to be absorbed and intercepted by the trees.  
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1      The groundwater to be replaced.  All of those 
2      natural resource kinds of impacts. 
3 Q    I understand that that’s what you assume the 
4      ordinance does.  My question is say, for example, 
5      temperature.  Have you guys gone out and gauged 
6      whether or not the removal of trees has increased 
7      the temperature on neighboring properties? 
8 A    No.  It’s well-documented. 
9                MS. McLAUGHLIN:  I want to place my 

10      objection to the form of the question.  Go ahead. 
11                THE WITNESS:  It’s well-documented 
12      scientifically. 
13 BY MR. WELDON: 
14 Q    I’m sorry, that’s an ambiguous answer.  What is 
15      well-documented scientifically? 
16 A    That forests moderate temperature. 
17 Q    My question to you, though, is did the removal of 
18      trees in this case -- do you have evidence that the 
19      removal of trees in this case actually affected 
20      temperatures on neighboring properties? 
21 A    No. 
22 Q    Going back to Number 2, Exhibit Number 2.  I 
23      apologize.  And if you look down at request for 
24      admission number 8, please.  This asks the Township 
25      to admit that prior to the adoption of the tree 
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1      ordinance citizens of the Township had the right to 

2      remove trees from their property without a tree 

3      removal permit; is that correct? 

4 A    It does, yes. 

5 Q    And if you go down to the third line there, “Canton 

6      admits that prior to the adoption of the original 

7      ordinance in the 1970s,” et cetera, et cetera, et 

8      cetera, “property owners were generally allowed to 

9      remove trees from their property without a tree 

10      removal permit from the Township”; is that correct? 

11 A    In general it is. 

12 Q    So when you say “in general” what do you mean? 

13 A    Development projects would have probably gone 

14      through a review process for trees and probably 

15      replaced some. 

16 Q    So prior to the tree removal -- prior to the tree 

17      ordinance? 

18 A    I can’t say for sure it was not required. 

19 Q    And it says here that they were not required and I’m 

20      just wondering if the Township has changed its 

21      position in some way and, if so, if you can point me 

22      towards something that would justify that change. 

23 A    No, I can’t. 

24 Q    And has the Township changed its position? 

25                MS. McLAUGHLIN:  Has it changed its 
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1      position? 
2 BY MR. WELDON: 
3 Q    Since these RFAs were entered in this case has the 
4      Township changed its position regarding the answer 
5      to this request for admission? 
6 A    No. 
7 Q    Going back to old times and the common law a person 
8      generally had the right to make use of trees on 
9      their property, correct? 

10                MS. McLAUGHLIN:  Objection.  Foundation. 
11      Calls for a legal conclusion.   
12 BY MR. WELDON: 
13 Q    You can answer the question. 
14                MS. McLAUGHLIN:  If you know. 
15                THE WITNESS:  I don’t completely know. 
16 BY MR. WELDON: 
17 Q    Can you turn back to the interrogatories?  What 
18      exhibit were those?  Three; Exhibit Number 3.  Can 
19      you turn to interrogatory number 5, please?   
20 A    Okay. 
21 Q    That interrogatory lays out the government interests 
22      that the Township claims justifies the tree 
23      ordinance, correct? 
24 A    Yes. 
25 Q    And you’ve been designated to testify on that 
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1      government interest, correct? 
2 A    Yes. 
3 Q    One of the government interests that is laid out 
4      here I believe is reduction in crime; is that 
5      correct? 
6                MS. McLAUGHLIN:  Objection.  Foundation.  
7      Form of the question.  I don’t believe that that was 
8      advanced as a justification in this case.  If you 
9      can point to it I’ll be happy to let my client 

10      answer, but she’s not answering something that’s not 
11      true. 
12 BY MR. WELDON: 
13 Q    You would agree that these interrogatories attached 
14      a group, several pages worth of supporting material 
15      regarding government interests; isn’t that correct? 
16 A    I don't know. 
17 Q    Regarding tree benefits? 
18 A    There are several pages of tree benefit. 
19 Q    And you would agree that on one of those pages, I’ll 
20      tell you precisely the one, starting on page 4 of 6 
21      of the Arbor Foundation documents that was attached 
22      to the interrogatories, number 18. 
23 A    Number 18 page, interrogatory, what? 
24 Q    It’s the documents attached to the interrogatories. 
25                MS. McLAUGHLIN:  I’m going to place an 
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1      objection to the form of the question because it 
2      improperly characterizes the Township’s answer to 
3      both interrogatory number 5 and 8.  Interrogatory 
4      number 8 requests justification for the interests 
5      articulated in response to interrogatory number 5. 
6      As an example, the document you just referred to was 
7      attached, but we did not specifically refer to a 
8      reduction in crime. 
9                MR. WELDON:  She can testify to that 

10      effect. 
11                MS. McLAUGHLIN:  I’m placing an objection 
12      because your question assumes -- 
13                MR. WELDON:  Your objection is noted. 
14                MS. McLAUGHLIN:  -- things that are not 
15      true. 
16                MR. WELDON:  Your objection is noted.  
17      I’ll let her testify on it. 
18 BY MR. WELDON: 
19 Q    Can you take a look at interrogatory number 8, 
20      please?  Interrogatory number 8 asks for any 
21      documents, facts, data or evidence, including 
22      studies that you claim support that the tree 
23      ordinance is justified by government interest 
24      articulated in interrogatory number 5; is that 
25      correct? 
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1 A    It does. 
2 Q    And as part of the answer to that it says, at the 
3      bottom of that response paragraph, “See attached 
4      samples from the Arbor Day Foundation, the United 
5      States Environmental Protection Agency”; is that 
6      correct? 
7 A    Yes. 
8 Q    And in these responses the Township has attached a 
9      study from the Arbor Day Foundation; is that 

10      correct? 
11 A    I believe so. 
12 Q    And if you turn to page 4 of that study. 
13 A    Four of 6? 
14 Q    Yes.  It says, “Trees help reduce crime”; is that 
15      correct? 
16                MS. McLAUGHLIN:  I’m going to place an 
17      objection.  I don’t think that this is necessarily a 
18      study.  I believe it’s entitled, “Tree Facts.” 
19 BY MR. WELDON: 
20 Q    It’s one of the documents that was provided by the 
21      Township, correct? 
22                MS. McLAUGHLIN:  So stipulated. 
23 BY MR. WELDON: 
24 Q    And it says that trees help reduce crime; is that 
25      correct? 
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1 A    I don't know. 
2 Q    You don't know if it says that or you -- 
3 A    I have no statistics on that. 
4 Q    Is it the Township’s position that trees help reduce 
5      crime? 
6                MS. McLAUGHLIN:  Objection to the form of 
7      the question.  Assumes facts not in evidence.  We 
8      have not advanced that as a defense in this case. 
9                MR. WELDON:  Are you testifying? 

10                MS. McLAUGHLIN:  No, I’m making an 
11      objection.  You’re trying to put words in my 
12      client’s mouth and I’m not going to let you do it. 
13                MR. WELDON:  I’m not, I’m just -- you 
14      produced the document.  I’m asking her about it.  
15      She can answer it however she wants. 
16                MS. McLAUGHLIN:  Sure, she can. 
17                MR. WELDON:  Okay. 
18 BY MR. WELDON: 
19 Q    Is it the Township’s position that trees help reduce 
20      crime? 
21                MS. McLAUGHLIN:  Objection to foundation. 
22      Go ahead. 
23                THE WITNESS:  We have no statistics in our 
24      office on that.  I can’t respond to it. 
25 BY MR. WELDON: 
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1 Q    Okay.  Is there anything else in this document that 
2      was provided as evidence for the government interest 
3      that the Township will now disavow? 
4                MS. McLAUGHLIN:  I’m going to place an 
5      objection to the form of the question.  It’s 
6      argumentative and you are misrepresenting the nature 
7      of the interrogatory to which the attachment was 
8      responsive, as well as -- 
9                MR. WELDON:  Are you going to ask her not 

10      to answer? 
11                MS. McLAUGHLIN:  I am not. 
12                MR. WELDON:  Are you just going to make 
13      extended speaking objections? 
14                MS. McLAUGHLIN:  I’m making an objection. 
15      It’s not a speaking objection, it’s an objection. 
16                MR. WELDON:  Okay. 
17                THE WITNESS:  I don't know how to answer 
18      that. 
19 BY MR. WELDON: 
20 Q    The Township, in response to interrogatory number 5, 
21      provides what it claims is the government interest 
22      that supports the tree ordinance, correct? 
23 A    Yes. 
24 Q    And in interrogatory number 8, in response to 
25      interrogatory number 8, they provide the facts, 
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1      data, evidence, including studies that they claim 
2      justifies that articulated interest; is that 
3      correct? 
4 A    This is simply backup material. 
5 Q    But the Township claims that this supports the 
6      government interest of the tree ordinance, correct? 
7 A    Yes. 
8 Q    So is it the Township’s position that trees help 
9      reduce crime? 

10                MS. McLAUGHLIN:  Objection.  Asked and 
11      answered, as well as to the form of the question. 
12 BY MR. WELDON: 
13 Q    Did you look through these supplemental documents 
14      that were attached to the interrogatories? 
15 A    Sometime ago. 
16 Q    And whenever you were answering these -- let me ask 
17      you this question first.  You signed these 
18      interrogatories, didn’t you? 
19 A    Yes. 
20 Q    So you provided the answers to these 
21      interrogatories? 
22 A    Partly. 
23 Q    Who else worked on these interrogatories? 
24 A    Legal Counsel. 
25 Q    But you were -- 
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1 A    As well as other people in our office. 
2 Q    Who else? 
3 A    Jeffrey Goulet. 
4 Q    Is that the only other person? 
5                MS. McLAUGHLIN:  Foundation. 
6                THE WITNESS:  I believe so. 
7 BY MR. WELDON: 
8 Q    So you looked over these documents -- or did you 
9      look over these documents before the Township 

10      submitted the answers to the interrogatories? 
11 A    Yes. 
12 Q    Do you believe these six pages from the Arbor Day 
13      Foundation provide evidence that supports the 
14      government interest articulated in the tree 
15      ordinance? 
16                MS. McLAUGHLIN:  I believe that was asked 
17      and answered, but you can answer it again. 
18                THE WITNESS:  I believe they do support. 
19 BY MR. WELDON: 
20 Q    I believe, correct me if I’m wrong, earlier you said 
21      that you have no evidence that trees reduce crime? 
22                MS. McLAUGHLIN:  Objection to the form of 
23      the question.  Mischaracterizes her testimony.  Go 
24      ahead, answer it again. 
25                THE WITNESS:  I’m not in possession of it, 
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1      no. 
2 BY MR. WELDON: 
3 Q    Well, you’re here to testify as to the government 
4      interest on behalf of the Township.  Does the 
5      Township have that evidence? 
6 A    I don't know. 
7                MS. McLAUGHLIN:  The Township has -- I’m 
8      going to place an objection.  The Township has not 
9      advanced reduction of crime as a justification for 

10      the ordinance. 
11                MR. WELDON:  Well, you produced it in 
12      response to discovery so I can ask questions about 
13      it. 
14                MS. McLAUGHLIN:  Sure you can, but you 
15      can’t mischaracterize the nature of our answer. 
16                MR. WELDON:  Do you want to stipulate that 
17      these documents are not reflective of the Township’s 
18      position? 
19                MS. McLAUGHLIN:  No.  You said your 
20      interrogatory says describe the documents that 
21      support the claim that the ordinance is justified by 
22      the interest you articulated in response to 5.  Just 
23      because it contains additional information -- 
24                MR. WELDON:  Well, that’s what I’m trying 
25      to get at. 
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1                MS. McLAUGHLIN:  Well, she’s already 
2      answered the question. 
3                MR. WELDON:  Okay. 
4                MS. McLAUGHLIN:  We haven’t advanced that 
5      as an interest. 
6                MR. WELDON:  Okay. 
7 BY MR. WELDON: 
8 Q    Are there any other things listed in this six-page 
9      document that the Township does not advance as a 

10      government interest? 
11 A    Can you be more specific? 
12                MS. McLAUGHLIN:  Objection.  Calls for a 
13      legal conclusion. 
14                THE WITNESS:  I believe by and large that 
15      these tree facts are positive comments on the effect 
16      of trees in general. 
17 BY MR. WELDON: 
18 Q    And do you believe that these statements provide 
19      foundation for the government interest that the tree 
20      ordinance targets? 
21                MS. McLAUGHLIN:  Asked and answered. 
22                MR. WELDON:  She hasn’t answered that 
23      question yet. 
24                THE WITNESS:  Our ordinance does that. 
25 BY MR. WELDON:  
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1 Q    It does what? 
2 A    It dictates how we handle tree removal. 
3 Q    My question is as these are the documents that were 
4      provided to justify your claim that it serves a 
5      legitimate government interest, and I’m just trying 
6      to narrow down which one of these the Township 
7      stands by.  It seems like there was a big fuss about 
8      the one about crime, so I just want to figure out if 
9      there are any other ones.  I guess we can go through 

10      them one by one. 
11                MS. McLAUGHLIN:  I believe she’s answered 
12      that they support the interest identified. 
13                THE WITNESS:  It is only supporting 
14      documentation.  We have an ordinance that we follow 
15      in order to deal with tree removal and tree 
16      preservation.  We don’t need any of this. 
17 BY MR. WELDON: 
18 Q    The Township’s position is that it doesn’t need any 
19      evidence of public benefit in order to justify an 
20      ordinance? 
21                MS. McLAUGHLIN:  Objection.  
22      Mischaracterizing her answer. 
23                MR. WELDON:  She said they don’t need any 
24      of it. 
25                THE WITNESS:  The violation at hand -- 
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1      managing that violation all we need is an ordinance 
2      and the ordinance dictates how we deal with that and 
3      how it’s controlled. 
4 BY MR. WELDON: 
5 Q    So it’s your position then that it’s irrelevant 
6      whether or not they actually provide clean drinking 
7      water or oxygen or all those other things.  You 
8      don’t need any evidence of that.  Is that your 
9      position? 

10                MS. McLAUGHLIN:  Objection to the form of 
11      the question.  Mischaracterizes her prior testimony 
12      and it’s argumentative. 
13                MR. WELDON:  I’d like to note that there 
14      was about a 20-second pause there. 
15                THE WITNESS:  Am I expected to answer 
16      this? 
17                MS. KOLB:  If you don't know just say you 
18      don't know. 
19                THE WITNESS:  What I can say is these are 
20      how -- these kinds of issues are what cause people 
21      to form ordinances to help manage their tree 
22      populations. 
23 BY MR. WELDON: 
24 Q    But you don’t need this to justify the ordinance, 
25      correct? 
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1                MS. McLAUGHLIN:  Objection.  That’s not 

2      what she said.  You’re mischaracterizing her 

3      testimony and I’m going to object to the form of the 

4      question and foundation. 

5                MR. WELDON:  I’d like to note another 

6      extended pause.  Are you going to instruct her not 

7      to answer? 

8                MS. McLAUGHLIN:  I haven’t instructed her 

9      not to answer. 

10 BY MR. WELDON: 

11 Q    Could you please answer the question? 

12 A    What’s the question again? 

13 Q    You stated earlier and put your hand on the document 

14      and said, “We don’t need any of this.”  So my 

15      question is is it the Township’s position that you 

16      don’t need evidence of any of this stuff to justify 

17      an ordinance?  As you said, all you need is an 

18      ordinance. 

19                MS. McLAUGHLIN:  I’m going to place the 

20      same objections I previously made to the same 

21      question numerous times. 

22                THE WITNESS:  I didn’t say exactly that. 

23 BY MR. WELDON: 

24 Q    Okay.  What did you say? 

25 A    I didn’t say that we didn’t need these to come up 
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1      with an ordinance, I said we don’t need these to 

2      enforce our ordinance.  That was the intent of my 

3      language. 

4 Q    Yes.  Thank you for clarifying.  How do you draw 

5      that distinction?  What do you mean by that? 

6 A    I have an ordinance to enforce.  Someone years ago 

7      formulated why we needed it.  It wasn’t me.  And I 

8      am obligated and directed to enforce the ordinance. 

9 Q    I totally understand that.  You’re here today, 

10      though, to testify for the government interest that 

11      supports the ordinance and so I’m just wondering, it 

12      sounds like you’re saying that you don’t need actual 

13      facts and data, it’s just if the ordinance is on the 

14      books, it’s on the books. 

15                MS. McLAUGHLIN:  Is that a question? 

16 BY MR. WELDON: 

17 Q    Is that true? 

18                MS. McLAUGHLIN:  Objection to the form of 

19      the question and foundation.  Asked and answered. 

20                THE WITNESS:  We obviously need reasons 

21      for developing ordinances. 

22                MR. WELDON:  I’d like to note that Counsel 

23      was just speaking to the client. 

24                MS. McLAUGHLIN:  There’s no question on 

25      the table. 
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1 BY MR. WELDON: 

2 Q    You said -- let me ask you.  Are you involved at all 

3      in decisions of the Township to plant trees? 

4 A    Yes. 

5 Q    In what way are you involved? 

6 A    I manage the tree planting programs. 

7 Q    And some of those trees are planted out of tree 

8      funds from the tree fund; is that correct? 

9 A    Yes, it is. 

10 Q    Are all of the trees planted paid for out of the 

11      tree fund? 

12 A    Anything that -- no.  Planning Services uses that 

13      fund.  We might also have grant money to add to 

14      that.  Leisure Services may have their own funds to 

15      plant trees in parks. 

16 Q    So is there money in the tree fund other than money 

17      that’s paid in for replacement trees? 

18 A    No, not to my knowledge. 

19 Q    So other than replacement trees and other than trees 

20      planted with money out of the tree fund how many 

21      trees did the Township plant last year? 

22 A    I don't know exactly.  That were paid for out of the 

23      tree fund? 

24 Q    No, that weren’t paid for out of the tree fund and 

25      weren’t replacement for mitigation for a tree 
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1      removal.  Those are my two conditions. 

2 A    There’s a project on Gyde Road to help restore what 

3      DTE cut down for line clearance.  We assisted with 

4      that.  DTE paid half of it or more. 

5 Q    Who is DTE? 

6 A    Detroit Edison. 

7 Q    I apologize, I’m from Texas. 

8 A    Oh, I’m sorry.  It’s a utility company. 

9 Q    And do utility companies like DTE typically have to 

10      comply with the tree ordinance? 

11 A    No.  We’ve had a U.S. Forest Service grant that’s 

12      been in effect for the last couple of years.  We are 

13      now finally planting from that this year.  We didn’t 

14      plant last year. 

15 Q    And given your -- outside of replacement trees or 

16      tree fund trees how many trees would you say that 

17      the Township plants? 

18 A    It varies.  We used to plant -- we had very large 

19      projects.  We might have, some years, planted 1,000 

20      trees.  Now it is much less. 

21 Q    When you say used to like how long ago are we 

22      talking? 

23 A    `90s through mid 2000s. 

24 Q    Does the Township ever remove trees? 

25 A    Yes. 

Page 39

1 Q    When the Township does remove trees does it pay into 

2      the tree fund? 

3 A    It does not.  We’re not required to. 

4 Q    Is the Township required to plant replacement trees 

5      for anything it removes? 

6 A    No, but that’s what our fund is used for. 

7 Q    How many trees has the Township cut down in the last 

8      year?  Cut down or removed, just to be clear. 

9                MS. McLAUGHLIN:  If you know. 

10                THE WITNESS:  May I ask -- may I say what 

11      for? 

12 BY MR. WELDON: 

13 Q    For any reason. 

14 A    Okay.  We try to remove all the dead trees on major 

15      streets every year.  We have removed a few trees for 

16      water main breaks and utility kinds of repairs in 

17      which case my department has them replaced.  Those 

18      are for residents, not on major roads.  Residential 

19      streets. 

20 Q    So when you say them replaced you’re talking about 

21      the ones with regard to water main breakage? 

22 A    Yeah.  If our Public Works department has to tear 

23      out a tree my department generally has it replaced. 

24 Q    And that’s if it occurs on private property? 

25 A    It is.  Well, it’s in the right-of-way. 
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1 Q    If it occurs on public property, if there’s a water 

2      main like at a city park or something do you replace 

3      the tree? 

4 A    We try, but we are not specific about replacing 

5      that. 

6 Q    And do you replace dead trees that are removed? 

7 A    Not specifically that tree immediately.  What we do 

8      is try to replace where we’ve lost trees, where 

9      we’ve developed voids, whether from disease or lack 

10      of water or whatever trees meet their demise.  So we 

11      plant in those areas.  We also plant where there 

12      hasn’t been a tree planting program yet. 

13 Q    So I guess you guys -- how does that decision 

14      process work?  Do you guys sort of look at cost 

15      benefit of, you know, what it would cost to replace 

16      the tree versus, you know, benefits that it’s 

17      providing?  How do you decide whether or not to 

18      replace a tree when one of these things happen? 

19 A    It’s a goal to create a tree canopy on our major 

20      streets.  We’re only in the process of it because 

21      we’re a young township, so we haven’t completed it. 

22      So we have to prioritize where we can plant and what 

23      we have to maintain, because it costs far more to do 

24      the maintenance now than plant.  Our major 

25      expenditure is maintenance. 
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1 Q    And then that’s all paid out of the tree fund? 
2 A    It is. 
3 Q    So would that include things like putting mulch 
4      down? 
5 A    It does. 
6 Q    Watering the existing trees? 
7 A    Right. 
8 Q    Landscaping, things like that? 
9 A    Not much landscaping; tree planting. 

10 Q    Does it involve any landscaping? 
11 A    Not to my knowledge. 
12 Q    Do you know if the tree fund is a separate account 
13      from the general fund? 
14                MS. McLAUGHLIN:  Foundation. 
15                THE WITNESS:  I don't know legally if it’s 
16      separated, but monies that go in are separated and 
17      can only be used for planting and maintenance out of 
18      that account. 
19 BY MR. WELDON: 
20 Q    Do you know if it’s the same account, though, at the 
21      bank? 
22 A    I don’t. 
23 Q    Turn back to interrogatory number 5.  One of the 
24      government interests that’s listed in there is storm 
25      water management, correct? 

R
E

C
E

IV
E

D
 by M

C
O

A
 2/2/2022 11:58:19 PM



F.P. DEVELOPMENT, LLC v. CHARTER TOWNSHIP OF CANTON, MICHIGAN DEPOSITION OF LEIGH THURSTON

12 (Pages 42 to 45)

Page 42

1 A    Yes. 

2 Q    Has the Township planted any trees in the past year 

3      for storm water management purposes? 

4 A    That’s part of the reason any tree is planted. 

5 Q    So your position is that all of the trees you have 

6      planted are for the purpose of storm water 

7      management? 

8 A    That’s part of the purpose. 

9 Q    Did the Township plant more trees than it cut down 

10      in the past two years? 

11 A    That’s probably a wash.  It’s close. 

12 Q    Is your position that storm water management or 

13      flood prevention from a tree basically is a public 

14      benefit that’s provided by that tree? 

15 A    Yes. 

16 Q    Do you guys have a flooding problem or a storm water 

17      problem here in Canton? 

18 A    We have a lot of flooding. 

19 Q    What constitutes a lot? 

20 A    I don't know that I can quantify that, but you’re 

21      probably familiar with all the rain we’ve had this 

22      year that’s unprecedented. 

23 Q    Yeah, I heard about that. 

24 A    So we have flooded basements and everything that 

25      goes into a drain goes into a river and goes 
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1      downstream and affects a lot of people downstream 

2      that have a tremendous amount of flooding. 

3 Q    Is that typical here or is this an unusual year? 

4 A    It is worse this year. 

5 Q    If trees are important for flood mitigation why not 

6      pass a law requiring every homeowner to plant trees 

7      on their property? 

8                MS. McLAUGHLIN:  Objection to the 

9      foundation.  Calls for a legal conclusion.  This 

10      Witness isn’t qualified to answer that question. 

11                THE WITNESS:  You’re above my salary 

12      range. 

13 BY MR. WELDON: 

14 Q    Take a look at interrogatory number 5 again.  We’re 

15      still there.  There’s a list of a lot of what looks 

16      like benefits provided by trees; is that correct? 

17 A    Yes. 

18 Q    And those benefits are essentially provided by 

19      requiring some individuals who otherwise might want 

20      to remove trees requiring them to keep those trees 

21      on their property, correct? 

22                MS. McLAUGHLIN:  Objection to the form of 

23      the question.  Foundation. 

24                THE WITNESS:  I need you to be more 

25      specific.  What kind of property? 
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1 BY MR. WELDON: 

2 Q    So how does the tree ordinance generate these public 

3      benefits?  What’s the mechanism?  What does the tree 

4      ordinance do that gets us all of this carbon dioxide 

5      removal and all the other things listed here? 

6 A    The trees help mitigate all these issues or improve 

7      them. 

8 Q    So what I’m getting at, though, is not whether or 

9      not trees can provide these benefits, but how does 

10      the tree ordinance generate these benefits?  Is it 

11      by requiring people to keep trees on their property? 

12 A    By and large people are not required to keep them. 

13      They are, in cases, required to mitigate the 

14      removal. 

15 Q    So to keep them or to pay mitigation? 

16 A    Yes. 

17 Q    So the tree ordinance achieves these benefits by 

18      requiring people to either have trees on their 

19      property or pay mitigation for those trees, correct? 

20                MS. McLAUGHLIN:  Objection to the form of 

21      the question. 

22                THE WITNESS:  It does not apply to all 

23      properties but, yes. 

24 BY MR. WELDON: 

25 Q    I understand that it does not apply to some 
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1      properties, but we’ll get to that in a minute.  
2      Well, you know, let’s just unpack it right now.  The 
3      tree ordinance applies to all properties greater 
4      than two acres, correct? 
5 A    Yes. 
6 Q    And the F.P. Development property in this case is 
7      greater than two acres, correct? 
8 A    Yes. 
9 Q    And so the ordinance applies to the F.P. Development 

10      property, correct? 
11 A    It does. 
12 Q    And so for the ordinance to produce these benefits 
13      from the F.P. Development property it requires 
14      either that F.P. Development maintain trees on its 
15      property or that F.P. Development pay some form of 
16      mitigation for any trees removed, correct? 
17                MS. McLAUGHLIN:  Objection to the form of 
18      the question. 
19                THE WITNESS:  A developed property either 
20      needs to replant the trees and there are lots of 
21      opportunities in the landscaping requirements to do 
22      that, or they need to pay in the tree fund or find 
23      another location, acceptable public location to 
24      plant trees. 
25 BY MR. WELDON: 
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1 Q    So effectively, and I’m going to ask a follow-up 

2      question because I know it’s been asked and 

3      answered, but I’m just trying to unpack it, so 

4      effectively it requires some individuals to either 

5      keep trees on their property or pay to have those 

6      trees planted elsewhere; is that correct? 

7                MS. McLAUGHLIN:  Objection.  Asked and 

8      answered.  I’ll also object to the form of the 

9      question. 

10                THE WITNESS:  I already answered that. 

11 BY MR. WELDON: 

12 Q    And what was your answer? 

13 A    Yes. 

14 Q    So typically when the government requires that one 

15      person provide a public benefit they have to pay for 

16      that, right? 

17 A    Not necessarily. 

18 Q    Can you explain? 

19 A    We have property developers who provide a public 

20      benefit in their developments like a park in a 

21      residential area. 

22 Q    Let’s say that the Township wanted F.P. Development 

23      to store, you know, 500 beams of timber on its 

24      property for the benefit of the Township.  Would the 

25      Township have to pay to store that stuff on the 

Page 47

1      property or would F.P. just have to eat that loss? 
2                MS. McLAUGHLIN:  Objection to the form of 
3      the question.  It’s a compound question.  Calls for 
4      an improper hypothetical and lack of foundation.  
5      Calls for a legal conclusion. 
6                THE WITNESS:  It’s too hypothetical.  I 
7      don't know how to answer that. 
8 BY MR. WELDON: 
9 Q    Would you say a park is a public benefit? 

10 A    Yes. 
11 Q    If the Township requires that F.P. Development 
12      dedicate part of its property as a park wouldn’t the 
13      Township have to pay for that? 
14                MS. McLAUGHLIN:  Objection.  Form of the 
15      question.  Calls for speculation.  Improper 
16      hypothetical and calls for a legal conclusion. 
17                THE WITNESS:  We haven’t asked them to do 
18      that. 
19 BY MR. WELDON: 
20 Q    That’s not the question I asked.   
21                MR. WELDON:  Objection.  Nonresponsive. 
22                THE WITNESS:  Because it’s a hypothetical. 
23      I don’t have an answer for you. 
24 BY MR. WELDON: 
25 Q    So is the Township’s position that it doesn’t know 
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1      whether or not in that situation it would have to 
2      provide compensation? 
3                MS. McLAUGHLIN:  Objection to the form of 
4      the question. 
5                THE WITNESS:  The Township doesn’t require 
6      them to plant a park or to provide a park, so the 
7      question is irrelevant to me. 
8 BY MR. WELDON: 
9 Q    I didn’t ask you whether or not you thought it was 

10      relevant, I just asked you if you could provide an 
11      answer to it. 
12 A    No, I can’t. 
13 Q    Fair enough.  So is the Township’s position then 
14      that it could require a private individual to 
15      provide a public benefit without providing 
16      compensation? 
17                MS. McLAUGHLIN:  Objection to the form of 
18      the question.  Lack of foundation.  Calls for a 
19      legal conclusion and that’s an improper 
20      hypothetical. 
21                THE WITNESS:  I can’t answer that. 
22 BY MR. WELDON: 
23 Q    Let’s work through the foundation again.  You said 
24      that the tree ordinance provides public benefits, 
25      correct? 
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1 A    Yes. 
2 Q    And you said that it provides these public benefits 
3      by requiring individuals to either keep trees on 
4      their property or pay mitigation either through 
5      replanting or paying into the tree fund, correct? 
6                MS. McLAUGHLIN:  Asked and answered. 
7                THE WITNESS:  Certain properties. 
8 BY MR. WELDON: 
9 Q    The F.P. Development property which you said the 

10      ordinance applies to. 
11 A    Yes. 
12 Q    So F.P. Development either has to maintain the trees 
13      on the property or pay into the tree fund or plant 
14      trees elsewhere, correct? 
15                MS. McLAUGHLIN:  Asked and answered. 
16                THE WITNESS:  Yes. 
17 BY MR. WELDON: 
18 Q    And that’s so that it can provide these public 
19      benefits, correct? 
20 A    Yes. 
21 Q    And that’s the method by which the ordinance 
22      provides public benefits, correct? 
23                MS. McLAUGHLIN:  I’m going to place an 
24      objection to the form of the question and foundation 
25      to the extent it calls for a legal conclusion. 

R
E

C
E

IV
E

D
 by M

C
O

A
 2/2/2022 11:58:19 PM



F.P. DEVELOPMENT, LLC v. CHARTER TOWNSHIP OF CANTON, MICHIGAN DEPOSITION OF LEIGH THURSTON

14 (Pages 50 to 53)

Page 50

1                THE WITNESS:  Can you ask something more 

2      specific? 

3 BY MR. WELDON: 

4 Q    It’s difficult to be more specific.  The mechanism  

5      -- I’ve already asked this question.  I’ll just move 

6      on.  I think you’ve already given the answer. 

7                Going back to interrogatory number 5, one 

8      of the government interests listed in that 

9      interrogatory is the protection of natural 

10      resources, correct? 

11 A    Yes. 

12 Q    What does that mean? 

13 A    Protection of natural green open spaces, forests, 

14      woodlands, waterways.   

15 Q    Is there a shortage of trees in Michigan?   

16 A    We’ve cut a lot of trees down. 

17 Q    I saw a lot of them on the way in, I just figured 

18      I’d ask. 

19 A    There is a shortage in many areas. 

20 Q    Was there a shortage in Canton? 

21 A    Yes. 

22 Q    How do you evaluate whether or not there’s a 

23      shortage of trees? 

24 A    I’m familiar with what has been lost to development, 

25      so we really haven’t replaced all that’s been lost, 

Page 51

1      which would be impossible to do. 
2 Q    You can’t replace all of it because there are houses 
3      and things there now, right? 
4 A    Correct. 
5 Q    So what is the metric by which a shortage is 
6      determined? 
7                MS. McLAUGHLIN:  I’m going to place an 
8      objection to the form of the question and 
9      foundation.  The issue of a shortage of trees has 

10      not been presented as an issue in this case. 
11                MR. WELDON:  I’m just trying to figure out 
12      the reason for the ordinance. 
13                THE WITNESS:  Continuing to plant trees 
14      satisfies one of the goals of the Township to 
15      beautify the Township, to improve it socially, 
16      culturally, economically, and trees help do that. 
17 BY MR. WELDON: 
18 Q    Is there an objective metric by which you measure 
19      whether or not there’s a shortage of trees? 
20 A    No. 
21 Q    And so that’s left to the discretion of the 
22      Township, correct? 
23                MS. McLAUGHLIN:  Objection to the form of 
24      the question and foundation. 
25                THE WITNESS:  I don't know how to answer 
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1      that. 
2 BY MR. WELDON: 
3 Q    When you say there’s a shortage of trees and you 
4      said there’s no objective metric are you really 
5      saying that the Township wants more trees? 
6                MS. McLAUGHLIN:  More than what? 
7 BY MR. WELDON: 
8 Q    Than it currently has. 
9 A    The Township definitely wants to improve our 

10      community with more trees. 
11 Q    If a property owner is -- so you’re claiming then 
12      that trees are a public resource? 
13                MS. McLAUGHLIN:  Objection to the form of 
14      the question.  I don't know what public resource 
15      means, but -- I mean, do you mean publicly owned 
16      benefit?  I don't know what you mean by that.  Can 
17      you be more specific? 
18                MR. WELDON:  It’s another speaking 
19      objection.  I’ll clarify. 
20                MS. McLAUGHLIN:  Objection to the form of 
21      the question.  (Unintelligible).  
22                MR. WELDON:  I mean, if she wants me to 
23      clarify -- yeah, if she wants me to clarify it I’ll 
24      -- you know, she can ask and I’ll provide 
25      clarification. 
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1                MS. McLAUGHLIN:  Well, in order for her to 
2      answer a question I have to know what the question 
3      means. 
4                MR. WELDON:  Okay. 
5 BY MR. WELDON: 
6 Q    You testified earlier that protection of natural 
7      resources is part of the government interest that 
8      justifies the ordinance, correct? 
9 A    Yes. 

10 Q    And by natural resources there you’re referring to 
11      trees, correct? 
12                MS. McLAUGHLIN:  Objection.  Asked and 
13      answered. 
14                THE WITNESS:  Partly. 
15 BY MR. WELDON: 
16 Q    So is the Township’s position that trees are a 
17      public resource?  They’re a resource to the public? 
18 A    They are a natural resource. 
19 Q    Who owns the tree on private property? 
20                MS. McLAUGHLIN:  To the extent it may call 
21      for a legal conclusion I’ll place an objection. 
22                THE WITNESS:  I don't know how to answer 
23      that.  You would need to tell me size of parcel and 
24      zoning.  It’s too broad. 
25 BY MR. WELDON: 
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1 Q    So I guess I don’t understand the objection.  Are 

2      you saying that whether or not a tree on private 

3      property is owned by the owner of the private parcel 

4      is dependent on the Zoning Code? 

5 A    I’m saying on a small residential built parcel, 

6      occupied parcel, it doesn’t apply. 

7 Q    What doesn’t apply? 

8 A    Our ordinance does not apply.  It’s an exemption. 

9 Q    The tree ordinance would be exempt.  So those owners 

10      do own their trees? 

11 A    I guess you could say that. 

12 Q    Who owns the trees on a larger than two-acre parcel? 

13 A    I believe the property owner owns it. 

14 Q    Can the property owner cut them down without a 

15      permit?  Without permission from the Township? 

16                MS. McLAUGHLIN:  Objection to the form of 

17      the question. 

18                THE WITNESS:  Can you rephrase that? 

19 BY MR. WELDON: 

20 Q    Assume a property larger than two acres, Mr. 

21      Powelson’s property, the F.P. Development property, 

22      just to be clear.  Let’s say that there is a 

23      landmark tree on that property and that landmark 

24      tree is in a forest.  Does Mr. Powelson -- sorry; 

25      F.P. Development own that tree? 
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1 A    I guess so.  I think a legal person would need to 

2      answer that. 

3 Q    Can they cut all the branches off that tree without 

4      permission from the Township? 

5 A    Interesting.  All the branches off a landmark tree? 

6 Q    Yep. 

7 A    That’s a good question.  I don't know how to answer 

8      it. 

9 Q    You operate the -- you run the tree permitting 

10      program here, don’t you? 

11 A    I review tree removal permits.  I’m the main person. 

12 Q    Let’s say that that application comes across your 

13      desk.  They want to cut all the branches off this 

14      tree.  Do you approve that permit? 

15                MS. McLAUGHLIN:  Objection to the form of 

16      the question.  Foundation.  It’s an incomplete 

17      question and an improper hypothetical. 

18                THE WITNESS:  Can you be more specific? 

19 BY MR. WELDON: 

20 Q    Let’s say that F.P. Development has a landmark tree 

21      within a forest and he wants to apply to cut all the 

22      branches off of it and that permit application comes 

23      across your desk.  What do you do? 

24 A    I would not approve it. 

25 Q    Let’s say that someone wants to build a really 
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1      extensive tree house in a landmark tree in a forest. 
2      That would require a permit, correct? 
3                MS. McLAUGHLIN:  Objection to the form of 
4      the question.  Foundation. 
5 BY MR. WELDON: 
6 Q    Let me run it back.  The tree ordinance prohibits 
7      work within a forest, correct? 
8 A    On what size parcel? 
9 Q    Larger than two acres. 

10 A    The tree ordinance applies to that. 
11 Q    It would apply to work within -- and it prohibits 
12      damaging trees in a forest on the same two-acre 
13      parcel, correct? 
14 A    We’re back to two acres? 
15 Q    Larger than two acres to be clear.  Let me just make 
16      a running statement that when I’m talking about a 
17      parcel it is larger than two acres. 
18 A    All right.   
19 Q    Unless I specify otherwise.  That will be our 
20      default. 
21 A    I need your example to be more specific. 
22 Q    Okay.  F.P. Development has a tree within a forest 
23      and it wants to build a very extensive tree house 
24      that is going to involve cutting branches and 
25      hammering nails into it and sawing out steps on the 
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1      side of it.  It’s going to do some pretty 
2      significant modification to this tree.  Would they 
3      need a permit for that? 
4 A    Yes. 
5 Q    Would you grant that permit? 
6                MS. McLAUGHLIN:  Objection.  Foundation.  
7      Improper hypothetical. 
8                THE WITNESS:  It would have to be 
9      evaluated according to the ordinance, but depending 

10      on the circumstance we would want the tree replaced. 
11 BY MR. WELDON: 
12 Q    But they’d have to ask permission first either way, 
13      correct? 
14 A    Yes. 
15 Q    If they wanted to chop up the tree and use it as 
16      firewood they would have to get permission first, 
17      correct? 
18                MS. McLAUGHLIN:  Objection.  Foundation. 
19      Hypothetical. 
20 BY MR. WELDON: 
21 Q    Same tree. 
22                MS. McLAUGHLIN:  A landmark tree. 
23 BY MR. WELDON: 
24 Q    A tree in a forest. 
25                MS. McLAUGHLIN:  I thought you said 
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1      landmark tree. 
2                MR. WELDON:  A tree in a forest. 
3                THE WITNESS:  It depends on whether it’s 
4      regulated. 
5 BY MR. WELDON: 
6 Q    What sort of trees are not regulated in a forest? 
7 A    Cottonwood, box elder, things like that. 
8 Q    So let’s say that it is a tree that falls under the 
9      tree ordinance and they want to chop it up for 

10      firewood.  They’d have to get permission first, 
11      right? 
12                MS. McLAUGHLIN:  Objection to the 
13      foundation.  Improper hypothetical. 
14                THE WITNESS:  We don’t generally deal with 
15      an individual tree in working with the ordinance. 
16 BY MR. WELDON: 
17 Q    He wants to cut down 15 trees and sell them as log 
18      firewood. 
19 A    He would need a permit. 
20 Q    Would you grant that one? 
21                MS. McLAUGHLIN:  Objection.  Foundation.  
22      Hypothetical.  Irrelevant. 
23                THE WITNESS:  I don't know the answer to 
24      that. 
25 BY MR. WELDON: 
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1 Q    So what if he doesn’t want to chop the tree down, he 
2      just wants to dig that sucker up and move it to a 
3      different property.  That still would need a permit, 
4      wouldn’t it? 
5                MS. McLAUGHLIN:  Hypothetical.  
6      Foundation. 
7                THE WITNESS:  Are we talking about the 
8      landmark tree? 
9 BY MR. WELDON: 

10 Q    Sure, we’ll talk about a landmark tree.  Or any tree 
11      within a forest because the ordinance applies to any 
12      work within a forest.   
13 A    If he wants to do that to a landmark tree we’re 
14      going to assume it’s going to die. 
15 Q    Okay.  So earlier you said that the property owner 
16      owns the tree, correct? 
17 A    Yep. 
18 Q    But before he does anything to the tree, like build 
19      a tree house or chop the branches off, he has to get 
20      permission, correct? 
21                MS. McLAUGHLIN:  Objection to the form of 
22      the question.  Foundation.  Improper hypothetical.  
23      Asked and answered. 
24                MR. WELDON:  She did already answer it.  
25      I’m just walking her back through it. 
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1                MS. McLAUGHLIN:  You’re wasting time at 
2      this point. 
3                MR. WELDON:  I have a point. 
4                THE WITNESS:  The ordinance applies.  If 
5      you were simply building a tree house without 
6      decimating the regulated tree there would be no 
7      question. 
8 BY MR. WELDON: 
9 Q    But you’d have to apply for a permit either way to 

10      make sure that they’re not decimating the tree, 
11      correct? 
12                MS. McLAUGHLIN:  Objection -- 
13                THE WITNESS:  No. 
14 BY MR. WELDON: 
15 Q    I guess I’m trying to figure out what’s left of the 
16      ownership interest if you can’t sell it, can’t use 
17      it, can’t tear it down.   
18                MS. McLAUGHLIN:  Is there a question? 
19                MR. WELDON:  Yeah. 
20 BY MR. WELDON: 
21 Q    What’s left of the ownership interest? 
22                MS. McLAUGHLIN:  Objection to the form of 
23      the question and foundation.  That calls for a legal 
24      conclusion that this Witness is not qualified to 
25      answer. 
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1                THE WITNESS:  I can’t answer that. 
2 BY MR. WELDON: 
3 Q    Turn to interrogatory number 7, please.  You would 
4      agree that this interrogatory involves the alleged 
5      government interest for exempting lots of less than 
6      two acres from the tree ordinance, correct? 
7 A    Occupied lots, yes. 
8 Q    And one of the reasons that’s given there is that 
9      removal of trees on small parcels have a 

10      correspondingly lesser impact on the surrounding 
11      community and the community as a whole than tree 
12      removal from larger parcels; is that right? 
13 A    Yes. 
14 Q    Is it the Township’s position that cutting down a 
15      tree on a three-acre parcel has a greater impact 
16      than cutting down an identical tree on a one-acre 
17      parcel? 
18                MS. McLAUGHLIN:  Objection to the form of 
19      the question.  Improper hypothetical.  And it’s an 
20      incomplete foundation, so I would object.  Lack of 
21      foundation. 
22                THE WITNESS:  That’s our cutoff line 
23      between two and three acres. 
24 BY MR. WELDON: 
25 Q    I know it’s in the ordinance.  My question is is it 

R
E

C
E

IV
E

D
 by M

C
O

A
 2/2/2022 11:58:19 PM



F.P. DEVELOPMENT, LLC v. CHARTER TOWNSHIP OF CANTON, MICHIGAN DEPOSITION OF LEIGH THURSTON

17 (Pages 62 to 65)

Page 62

1      your position that an identical tree, adjacent lots, 
2      one lot is three acres, one lot is one acre, 
3      identical same type of tree, same size of tree.  Is 
4      it your position that the impact, the public impact, 
5      is greater from cutting down the tree on the three-
6      acre parcel than it is on the one-acre parcel? 
7                MS. McLAUGHLIN:  Objection to the form of 
8      the question.  Lack of foundation.  Improper 
9      hypothetical.  And it’s irrelevant in this case. 

10                THE WITNESS:  I can’t answer the question. 
11 BY MR. WELDON: 
12 Q    Well, you’re here to testify as to the government 
13      interest which supports the ordinance and the 
14      ordinance includes a provision that treats these two 
15      types of things differently.  And my client has a 
16      two-acre parcel so it’s important to us to 
17      understand what this justification is.  And so is it 
18      the Township’s position that it doesn’t know whether 
19      or not the impact is different based on the parcel 
20      size? 
21                MS. McLAUGHLIN:  I’m going to place an 
22      objection to the form of the question.  It assume 
23      something that’s not true in the question.  It’s 
24      just not true.  Your client does not have an 
25      occupied parcel of two acres or less. 
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1                MR. WELDON:  No, I said he has a larger 
2      parcel. 
3                THE WITNESS:  No, you said two -- 
4                MS. McLAUGHLIN:  Then I misspoke.  
5 BY MR. WELDON: 
6 Q    He has a parcel that’s larger than two acres, so it 
7      matters.  So I guess, again, say it’s an oak tree 
8      and I’m cutting down a 6-inch oak tree or 7-inch oak 
9      tree on a one-acre parcel and I’m cutting down a 7-

10      inch oak tree on a three-acre parcel.  What’s the 
11      public impact difference? 
12                MS. McLAUGHLIN:  Same objections.  Form 
13      and foundation. 
14 BY MR. WELDON: 
15 Q    Is the flood mitigation different?  Is the oxygen 
16      provided different?  Is the carbon cleaning 
17      different?  What’s the difference between a tree on 
18      a three-acre parcel and a one-acre parcel? 
19                MS. McLAUGHLIN:  Objection to the form of 
20      the question.  Improper hypothetical.  Lack of 
21      foundation. 
22                THE WITNESS:  What we take into 
23      consideration is that that smaller lot was already 
24      developed once.  Tree clearing already took place 
25      and would have been regulated when it was developed 
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1      or as part of a larger development and tree removal 
2      and replacement would already have been taken care 
3      of.  So we do not regulate the less than two acres 
4      that is occupied. 
5                MR. WELDON:  I’m going to object that 
6      that’s nonresponsive and I’m going to ask you again. 
7 BY MR. WELDON: 
8 Q    Is there a difference in flood mitigation, carbon 
9      mitigation, any of these public benefits you list in 

10      the interrogatories that is different from the exact 
11      same tree if that tree is on a one-acre parcel 
12      versus a three-acre parcel? 
13                MS. McLAUGHLIN:  Objection to the form of 
14      the question.  Improper hypothetical.  You haven’t 
15      identified any specific -- 
16                MR. WELDON:  I can ask hypotheticals to 
17      get to the government interest at issue. 
18                MS. McLAUGHLIN:  But your examples are not 
19      complete.  They don’t take into account any of the 
20      circumstances other than the difference in the 
21      acreage. 
22                MR. WELDON:  That’s where you guys draw 
23      the difference in your ordinance, so it’s a valid 
24      question. 
25                MS. McLAUGHLIN:  Well, she’s already 
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1      answered it. 
2                MR. WELDON:  She doesn’t know if there’s a 
3      difference?  She’s here to testify on government 
4      interest. 
5                MS. McLAUGHLIN:  She’s answered your 
6      question.  You can answer it again.  
7 BY MR. WELDON: 
8 Q    It’s a yes or no question.  Is there a difference 
9      between a 6-inch oak tree on one parcel and a 6-inch 

10      oak tree on another? 
11                MS. McLAUGHLIN:  Same objections. 
12                THE WITNESS:  There’s not any difference 
13      in the tree. 
14 BY MR. WELDON: 
15 Q    Can you point to any evidence that a 6-inch oak tree 
16      on a one-acre parcel provides less flood mitigation 
17      than a 6-inch oak tree on a three-acre parcel?  Do 
18      you have that evidence? 
19                MS. McLAUGHLIN:  I’m going to place an 
20      objection to the form of the question and lack of 
21      foundation.  You haven’t given any specifics as to 
22      the specific conditions that apply to either parcel. 
23                MR. WELDON:  I’m just asking about the 
24      tree. 
25                MS. McLAUGHLIN:  I know you are, but the 
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1      effects are not just to the tree.  They’re to the 
2      surrounding property. 
3 BY MR. WELDON:   
4 Q    I’m talking about the effects to the public at 
5      large, the same ones that are listed in your 
6      response to the interrogatories.  Flood mitigation, 
7      carbon reduction, heat reduction, all of the things 
8      that you list, right?  Those seem to be qualities 
9      that you attach to trees qua trees.  Okay?  So my 

10      question is what does it matter the acreage for that 
11      tree?  Now, you’ve given an answer that I’m going to 
12      address in just a minute about these other things, 
13      about like it could have been cleared before.  My 
14      question is, and we’re going to get there, but my 
15      question is is there a difference based on the tree? 
16      A tree is a tree is a tree, correct? 
17                MS. McLAUGHLIN:  She’s already answered 
18      that question.  Asked and answered.  Same 
19      objections. 
20                THE WITNESS:  I don’t have anything else. 
21 BY MR. WELDON: 
22 Q    Is your answer that you don't know? 
23                MS. McLAUGHLIN:  Argumentative. 
24                THE WITNESS:  They both have a benefit, 
25      both trees. 
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1 BY MR. WELDON: 
2 Q    And the benefit of that tree doesn’t magically 
3      change based on the size of the parcel that it’s on, 
4      correct? 
5                MS. McLAUGHLIN:  Objection to the form of 
6      the question.  Lack of foundation. 
7                THE WITNESS:  Right. 
8 BY MR. WELDON:   
9 Q    Now, you talked a little bit earlier -- 

10                MS. McLAUGHLIN:  Can we take a quick 
11      break? 
12                MR. WELDON:  Yeah. 
13                (Off the record at 2:36 p.m.) 
14                (Back on the record at 2:50 p.m.) 
15 BY MR. WELDON: 
16 Q    Will you turn to interrogatory number 7, please?  
17      That claims that a reason for the exemption for 
18      smaller lots is that many small lots are part of 
19      developments that have already had to comply with 
20      the tree ordinance, correct? 
21 A    That’s one of the reasons. 
22 Q    Is there anything in the tree ordinance that limits 
23      the two-acre exemption to developments that already 
24      complied with the ordinance? 
25                MS. McLAUGHLIN:  I’m going to object to 
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1      the form of the question.   
2                THE WITNESS:  So if it’s an occupied lot 
3      that has already -- unless it’s a very old parcel 
4      that has already complied with the ordinance. 
5 BY MR. WELDON: 
6 Q    When was the ordinance adopted? 
7 A    The first tree preservation ordinance was in `75. 
8 Q    Are there any lots less than one acre in the 
9      Township that were developed prior to the tree 

10      ordinance? 
11                MS. McLAUGHLIN:  Foundation and form. 
12                THE WITNESS:  I don't know. 
13 BY MR. WELDON: 
14 Q    You don't know if there are any residential lots 
15      that were developed prior to what year did you say 
16      it was? 
17 A    `75. 
18 Q    Prior to 1975? 
19 A    Probably. 
20 Q    And those lots are still exempt under the tree 
21      ordinance, correct, if they’re less than two acres? 
22                MS. McLAUGHLIN:  I’m going to place an 
23      objection to the form of the question and 
24      foundation. 
25                THE WITNESS:  Well, I’d have to qualify.  
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1      I mean, it depends on the conditions on that site. 

2      There could be some issues of, you know, if there’s 

3      a creek running through it and we have a lot of 

4      sites like that, whether that’s helping to stabilize 

5      a stream bank or -- 

6 BY MR. WELDON: 

7 Q    Is that under the tree ordinance or some other 

8      ordinance? 

9 A    That would be under our engineering -- that would be 

10      the engineering purview. 

11 Q    Let me go back to Exhibit 1, which is the tree 

12      ordinance.  And at 5A.05-B is that the exemption for 

13      occupied lots less than two acres? 

14 A    Yes, if they are already in existence. 

15 Q    So what do you mean by already in existence? 

16 A    There are agricultural exemptions for farming if the 

17      farming use is already in place. 

18 Q    Okay.  Let me be clear.  We were talking about the 

19      exemption for lots less than two acres in size, 

20      correct?  And this was -- I’m just asking if that’s 

21      where that exemption comes from is that from that 

22      section? 

23 A    Yes. 

24 Q    Does it say unless the lot was developed prior to 

25      1975? 
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1                MS. McLAUGHLIN:  Objection to the form of 
2      the question.  The ordinance speaks for itself. 
3                THE WITNESS:  It doesn’t say that here. 
4 BY MR. WELDON: 
5 Q    Is there anything you can point to anywhere in the 
6      ordinance that says that this exemption does not 
7      apply to lots that were developed prior to 1975? 
8                MS. McLAUGHLIN:  Objection to the form of 
9      the question.  It’s irrelevant. 

10 BY MR. WELDON: 
11 Q    And that’s assuming that 1975 is when the tree 
12      ordinance was adopted, of course. 
13 A    I don't know.   
14 Q    Well, is it in there? 
15 A    I don’t see it in here, no. 
16 Q    So when you said earlier that the reason for the 
17      exemption for the small -- a reason for the 
18      exemption of the smaller lots is that they’ve 
19      already had to comply with the tree ordinance but, 
20      of course, a small lot developed before the tree 
21      ordinance wouldn’t have had to comply with the 
22      ordinance, correct? 
23 A    I believe that’s correct. 
24 Q    Yet that same lot would be -- would benefit from 
25      this exemption, correct? 
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1                MS. McLAUGHLIN:  Objection to the form of 
2      the question.   
3 BY MR. WELDON: 
4 Q    Is there anything in this ordinance that says that 
5      the exemption does not apply to a lot that’s less 
6      than two acres for any purpose? 
7                MS. McLAUGHLIN:  I’m sorry.  Can you 
8      repeat that? 
9 BY MR. WELDON:  

10 Q    Is there anything in this exemption that says that 
11      there are some lots less than two acres that this 
12      does not apply to? 
13                MS. McLAUGHLIN:  I’ll place an objection 
14      to relevance and the ordinance speaks for itself. 
15                THE WITNESS:  You’re talking about 
16      occupied lots? 
17 BY MR. WELDON: 
18 Q    Occupied lots, yes, ma’am. 
19 A    No. 
20 Q    And I don't remember what your answer was to this 
21      question.  Are there residential lots in the 
22      Township that were developed before the `70s? 
23 A    Probably. 
24 Q    And those lots are less than two acres in size? 
25                MS. McLAUGHLIN:  Foundation. 
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1                THE WITNESS:  Some are and some aren’t.  I 
2      don't know. 
3 BY MR. WELDON: 
4 Q    And they would be -- they would benefit from this 
5      exemption, correct, if they’re less than two acres 
6      in size? 
7                MS. McLAUGHLIN:  Asked and answered. 
8                THE WITNESS:  Yes. 
9 BY MR. WELDON: 

10 Q    Thank you.  That’s all.  If you could turn back to 
11      interrogatory number 7, please.  Interrogatory 
12      number 7 also mentions situations where a, quote, 
13      “high number of trees are removed from a multi-acre 
14      property,” correct? 
15 A    We’re on 3? 
16 Q    Interrogatory number 7.  Yeah, we’re on Exhibit 3. 
17 A    Okay.  Repeat the question, please. 
18 Q    The response to interrogatory number 7, let me get 
19      the wording exactly right.  It talks about, on that 
20      third line, “especially where a high number of trees 
21      is removed from multiple-acre property”; is that 
22      correct? 
23 A    Yes. 
24 Q    The tree ordinance applies even if the property 
25      owner wants to cut down a single tree, correct? 
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1                MS. McLAUGHLIN:  Objection to the form of 
2      the question. 
3                THE WITNESS:  It has to comply with the 
4      regulations.  So if we have an owner say, “Hey, I’ve 
5      got a large oak tree on my property, it’s in bad 
6      condition, it’s causing a safety hazard for me and 
7      my neighbors, may I cut it down?” 
8 BY MR. WELDON: 
9 Q    Yeah.  He still has to go get the permit, correct? 

10 A    Not on a parcel of -- a developed parcel of two 
11      acres. 
12 Q    Let’s talk about a parcel that’s larger than two 
13      acres.  A larger than two-acre parcel if you want to 
14      cut down a single landmark tree you have to get a 
15      permit, correct? 
16                MS. McLAUGHLIN:  Asked and answered. 
17                THE WITNESS:  If we are consulted on that 
18      and the tree is poor or dead, if they can get at it 
19      without damaging part of a forest or other things we 
20      would verbally allow them to do that. 
21 BY MR. WELDON: 
22 Q    That’s at your discretion, correct? 
23 A    Yes. 
24 Q    But that’s not actually in the tree ordinance, 
25      correct? 
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1 A    No. 
2 Q    In interrogatory number 7 we were just talking 
3      about, you know, to avoid -- the tree ordinance is 
4      there to avoid a high number of trees being removed 
5      from a multiple-acre property, isn’t there already a 
6      disincentive built into the ordinance that you have 
7      to pay on a per-tree basis?  Doesn’t that already 
8      address the clear-cutting issue?  Why do you still 
9      need to distinguish between three-acre properties 

10      and one-acre properties? 
11                MS. McLAUGHLIN:  Objection to the form of 
12      the question.  Foundation. 
13                THE WITNESS:  I'm not sure I can make that 
14      judgment. 
15 BY MR. WELDON: 
16 Q    I’m just trying to get at the -- because we’re 
17      talking about here in interrogatory number 7 the 
18      government interests that justifies treating the two 
19      lots differently and one of those interests is, you 
20      know, to prevent clear-cutting, right?  You know, 
21      high number of trees.  Isn’t there already a 
22      disincentive to removing multiple trees?  Why 
23      distinguish between two acres and three acres? 
24                MS. McLAUGHLIN:  Objection.  Compound 
25      question.  Objection to the form of the question and 

Page 75

1      foundation. 
2 BY MR. WELDON: 
3 Q    Does the tree ordinance provide a disincentive to 
4      clear-cutting by charging on a per-tree basis? 
5                MS. McLAUGHLIN:  Asked and answered. 
6                MR. WELDON:  I don’t believe she’s 
7      answered that one. 
8                MS. McLAUGHLIN:  The record will reflect 
9      that. 

10                THE WITNESS:  I don't know what you’re 
11      getting at. 
12 BY MR. WELDON: 
13 Q    Maybe this will help.  Interrogatory number 7 is 
14      trying to understand what the government’s reason 
15      for treating three-acre parcels and one-acre parcels 
16      differently, or parcels than larger than two acres 
17      and parcels smaller than two-acres differently.  I’m 
18      just trying to understand -- because you gave a 
19      couple of reasons why here in the response and I’m 
20      trying to understand why the distinction between two 
21      and three is necessary.  So I asked, and this is the 
22      question, I asked does the tree ordinance without 
23      that distinction, without the distinction between 
24      two and three-acre parcels, would it nonetheless 
25      provide a disincentive to removing multiple trees 
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1      because it charges on a per-tree basis?  It’s a very 
2      long question.  I can try and clean that up.  It’s 
3      an awful question. 
4                MS. McLAUGHLIN:  I’m going to have to 
5      really spend all that time objecting.  So if you 
6      want to rephrase it, that’s fine.  If not, let me 
7      know and I’ll place my objection. 
8                MR. WELDON:  I’ll go ahead and rephrase 
9      that.  That ran on a very long time.  I apologize. 

10 BY MR. WELDON: 
11 Q    The government interest that you talk about for -- 
12      one of the government interests for treating larger 
13      parcels differently than smaller parcels is to avoid 
14      removing a lot of trees, correct? 
15 A    Yes. 
16 Q    Does the tree ordinance already disincentivize that 
17      just by charging on a per-tree basis? 
18                MS. McLAUGHLIN:  I’m going to object to 
19      the form of the question and foundation. 
20                THE WITNESS:  And is the small parcel 
21      developed or not? 
22 BY MR. WELDON: 
23 Q    It’s a developed parcel, but that’s not what I’m 
24      asking.  I’ll swing back to that.  I don’t have a 
25      good way to ask that question. 
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1                Interrogatory number 7 talks about 

2      balancing the rights of small owners.  What does 

3      that mean? 

4 A    It refers to the fact that these owners have already 

5      developed their properties and they should not be 

6      further burdened by having to get a permit to remove 

7      any tree, each and every tree that they have. 

8 Q    But we talked -- 

9 A    It’s already gone through that process. 

10 Q    We talked about earlier, though, that there are some 

11      smaller parcels that haven’t already gone through 

12      that process because they were built prior to 1975, 

13      correct? 

14 A    This is talking about occupied parcels of two acres 

15      or less. 

16 Q    Right.  And we talked about earlier that they were 

17      occupied parcels of two acres or less developed 

18      prior to 1975.  So they wouldn’t have gone through 

19      this process already.  So what interest is served by 

20      treating those differently than two and three-acre 

21      parcels? 

22 A    As our history developed we came to a point where we 

23      felt -- the Township Board felt it was important to 

24      protect our resources. 

25 Q    So that’s what I’m getting at is that basically they 
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1      get a windfall but that’s because the real reason is 
2      that you’re protecting resources going forward, 
3      correct? 
4 A    Yes. 
5 Q    Would you say that their rights are any more 
6      important, small parcel owners’ rights are any more 
7      important than large parcel owner rights? 
8                MS. McLAUGHLIN:  Objection to the form of 
9      the question.  Argumentative. 

10                THE WITNESS:  I can’t make that judgment. 
11 BY MR. WELDON: 
12 Q    F.P. Development is owned by Frank Powelson.  His 
13      parcel is larger than three acres.  Are his rights 
14      any different or any less important than somebody 
15      else in this building that owns a parcel that’s one 
16      acre that’s developed? 
17                MS. McLAUGHLIN:  Objection to the form of 
18      the question.  Argumentative.  Foundation. 
19                THE WITNESS:  I can’t answer this any 
20      other way. 
21 BY MR. WELDON: 
22 Q    I mean, you don't know if -- are you saying you 
23      can’t answer whether or not their rights are of 
24      equal importance? 
25                MS. McLAUGHLIN:  Objection to the form of 
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1      the question.  Argumentative.  It’s a legal 

2      question. 

3                THE WITNESS:  No, I can’t. 

4 BY MR. WELDON: 

5 Q    That’s fine.  Do you know if the majority of the 

6      voters in Canton live on parcels smaller than two 

7      acres? 

8                MS. McLAUGHLIN:  Foundation. 

9                THE WITNESS:  I don't know the numbers. 

10 BY MR. WELDON: 

11 Q    You’ve worked with the Township for how many years? 

12 A    Fifteen. 

13 Q    And you’re in charge of -- does that job entail like 

14      city planning and platting and things like that? 

15 A    It does. 

16 Q    Do you have an idea how many residential parcels 

17      there are in the Township? 

18 A    Well, that information exists, but I don't know what 

19      it is. 

20 Q    Of the occupied developed lots are the majority of 

21      them, at least 51 percent of them, smaller than two 

22      acres? 

23                MS. McLAUGHLIN:  Objection.  Form of the 

24      question.  Asked and answered.  Foundation. 

25                THE WITNESS:  Probably. 
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1 BY MR. WELDON: 
2 Q    Can you turn to interrogatory number 12?  
3      Interrogatory number 12 seems to claim that the 
4      market value -- sorry.  The market value for 
5      replacing a tree is roughly proportional to the 
6      public value created by a tree; is that correct? 
7                MS. McLAUGHLIN:  Objection to the form of 
8      the question. 
9                THE WITNESS:  I don't know that I can say 

10      that.  I can just say that we know what current tree 
11      costs are and that’s what -- that’s the value we 
12      assign to it, because that’s what we would have to 
13      pay for it if we planted it. 
14 BY MR. WELDON: 
15 Q    Do you think that that dollar amount is a good 
16      measure of the public benefit that’s generated from 
17      a tree on private property? 
18                MS. McLAUGHLIN:  Object to foundation. 
19                THE WITNESS:  Yes, in general. 
20 BY MR. WELDON: 
21 Q    Do trees produce different benefits, and when I say 
22      benefits I’m talking about the benefits we talked 
23      about earlier, you know, storm water mitigation, 
24      carbon, things like that, based on the type of tree? 
25 A    Yes. 
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1 Q    Do they provide different benefits based on where 

2      the tree is located? 

3 A    It could. 

4 Q    But the tree ordinance seems to assign the value 

5      just based on, you know, its diameter regardless; is 

6      that correct? 

7                MS. McLAUGHLIN:  Objection to the form. 

8                THE WITNESS:  Yes.  To base it on every 

9      feature of every different species of tree would be 

10      impossible. 

11 BY MR. WELDON: 

12 Q    Do you know what types of trees were allegedly cut 

13      down on the F.P. Development property? 

14 A    White oak, sugar maple, red maple, silver maple, 

15      basswood, possibly some elm, black cherry, as well 

16      as some invasives or unregulated trees like 

17      cottonwood, buckthorn, box elder. 

18 Q    Your recall is very good.  I would not remember all 

19      those tree names.  How much flood mitigation is 

20      provided by a 6-inch diameter tree?  A 6-inch 

21      diameter white oak, for example. 

22 A    I don't know. 

23 Q    Would you say that the amount of flood mitigation 

24      provided by a tree will vary based on things like 

25      location and soil and topography? 
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1 A    That and many other conditions or characteristics of 

2      that tree. 

3 Q    None of which calculates into the, you know, flat 

4      dollar amount for tree replacement, correct? 

5 A    No.  It’s an average. 

6 Q    So hypothetically speaking is there other situations 

7      where removing a tree would help flood mitigation? 

8      Say if a tree was clogging a ditch? 

9 A    Sure. 

10 Q    But that isn’t part of the calculation, it’s still 

11      $400 for every tree removed, correct?  Or whatever 

12      the dollar amount is, depending on the size of the 

13      tree. 

14 A    It depends on the circumstances.  I think I touched 

15      on this before; if a tree is impacting that drain, 

16      that’s the only tree you want to remove because it’s 

17      causing a nuisance, we would let somebody cut that 

18      tree down. 

19 Q    If you can go back to Exhibit 1, which is the 

20      ordinance.  An individual would still need to go to 

21      you to get a permit for that, though, correct? 

22                MS. McLAUGHLIN:  Objection to the form of 

23      the question. 

24                THE WITNESS:  They should, yes. 

25 BY MR. WELDON: 

Page 83

1 Q    And if you could take a look down at it’s going to 

2      be 5A.08-A.  And it says -- 

3                MS. McLAUGHLIN:  Where are you? 

4                MR. WELDON:  5A.08. 

5                MS. McLAUGHLIN:  Page 7? 

6                MR. WELDON:  Page 7 of 9. 

7 BY MR. WELDON: 

8 Q    And that section says, “Whenever a tree removal 

9      permit is issued for the removal of any landmark 

10      tree with a DBH of 6 inches or greater such trees 

11      shall be relocated or replaced by the permit 

12      grantee.”  So are you claiming that you wouldn’t 

13      have to -- they wouldn’t have to replace it?  And if 

14      so -- well, answer that question first. 

15 A    If it’s creating a public problem, something that 

16      impacts the public, or if it’s mostly dead we would 

17      probably not -- we would probably make an exception. 

18 Q    Where in the ordinance do you have the ability to 

19      make those exceptions? 

20                MS. McLAUGHLIN:  Objection to the form of 

21      the question. 

22                THE WITNESS:  I don't know. 

23 BY MR. WELDON: 

24 Q    What if it just makes flood mitigation a little bit 

25      better, would you grant an exception for that? 

Page 84

1                MS. McLAUGHLIN:  Objection.  Improper 

2      hypothetical.  Objection to form. 

3                THE WITNESS:  Probably not. 

4 BY MR. WELDON:   

5 Q    Was there ever a calculation done on the F.P. 

6      Development property to determine whether or not 

7      tree removal would make flooding better or worse? 

8 A    No calculation was done. 

9 Q    Are there things that a property owner could do to 

10      offset increased flooding other than planting trees? 

11 A    Well, you could come in with a site plan for 

12      development that included a detention basin, other 

13      planting zones.  But we would still require that 

14      those trees be replaced after the 25 percent 

15      allowance. 

16 Q    But you could get the same flood mitigation benefit 

17      that you do from a tree from something else, 

18      correct, from digging a detention basin? 

19 A    Other things contribute to reducing flooding. 

20                MR. WELDON:  I think that I am finished.  

21      Give me just one minute.  Yeah, I don’t have any 

22      other questions at this time unless I need to 

23      redirect for some reason. 

24                MS. McLAUGHLIN:  I have just a few follow-

25      up questions. 
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1                        EXAMINATION 
2 BY MS. McLAUGHLIN: 
3 Q    For occupied lots less than two acres in size that 
4      were -- strike that.  Before I get to that question 
5      when was the Township’s Zoning Ordinance adopted, if 
6      you know? 
7 A    I don't know. 
8 Q    Do you know whether it was in effect in the `70s 
9      before the tree ordinance was adopted? 

10 A    I don't know for certain. 
11 Q    For occupied lots of less than two acres in size 
12      that were built before the tree ordinance would the 
13      Zoning Ordinance have addressed conditions that were 
14      subject to general zoning approval? 
15 A    Yes. 
16 Q    So even if this tree ordinance, itself, wasn’t 
17      specifically in effect the Zoning Ordinance would 
18      have addressed other means of taking care of 
19      whatever concerns were presented by the removal of 
20      trees on that specific site at the time of removal? 
21                MR. WELDON:  Object to the form of the 
22      question. 
23                THE WITNESS:  Yes. 
24 BY MS. McLAUGHLIN: 
25 Q    Do you have discretion in your enforcement of the 
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1      tree ordinance? 

2 A    We have some discretion. 

3 Q    If a property owner comes to you before they do any 

4      tree removal do you always require them to comply 

5      with every single specific letter or provision of 

6      the ordinance or will you work with them to achieve 

7      the goals that they want in relation to the 

8      Township’s goals? 

9 A    We will work with them.  I almost always go out and 

10      look at that tree, the situation, so I can evaluate 

11      and will get their opinion of whether a tree is 

12      damaged or poses a hazard or things like that is 

13      valid. 

14 Q    If representatives of F.P. Development had come to 

15      you before trying to remove any trees on their 

16      property in this case what would you have done? 

17 A    I would have told them they need to turn in a 

18      permit. 

19 Q    Would you have tried to work with them as far as 

20      what that permit would look like and what it would 

21      require? 

22                MR. WELDON:  I’m going to object to the 

23      form of the question.  Go ahead. 

24                THE WITNESS:  Sure.  We have a tree survey 

25      for the developed portion of their lot.  The lower 
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1      half, the southern half, would need to be surveyed 
2      and the tree removal would be based on that. 
3                MS. McLAUGHLIN:  Thanks.  That’s all the 
4      questions I have. 
5                MR. WELDON:  That’s it for me.   
6                (Deposition concluded at 3:23 p.m.) 
7                       ** ** ** ** ** 
8

9

10

11

12
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14

15

16

17

18

19

20

21

22

23

24

25

Page 88

1 STATE OF MICHIGAN   ) 
2                     ) ss. 
3 COUNTY OF MACOMB    ) 
4

5                I certify that this transcript, consisting 
6 of eighty-seven (87) pages, is a complete, true, and 
7 correct transcript of the testimony of LEIGH THURSTON 
8 held in this case on June 12, 2019. 
9                I also certify that prior to taking this 

10 deposition LEIGH THURSTON was sworn to tell the truth. 
11                I also certify that I am not a relative or 
12 employee of or an attorney for a party; or a relative or 
13 employee of an attorney for a party; or financially 
14 interested in this action. 
15

16

17

18

19                ___________________________________ 
20                Christine A. Lerchenfeld, CER6501 
21                Notary Public, Macomb County, Michigan 
22                My Commission Expires:  07/07/2020 
23

24

25
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