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INTRODUCTION 

This case involves a constitutional challenge to a federal rule requiring 

Plaintiffs to disclose a host of private information to federal law enforcement, even 

though they are not suspected of a crime and are not engaged in any foreign or 

interstate commerce that would subject them to federal jurisdiction. 

The case presents a single issue:  Does such a rule exceed the Federal 

Government’s enumerated powers, specifically, the power to “regulate Commerce . . . 

among the several States”?  U.S. CONST. art. I, § 8, cl. 3. 

It does.  The rule, which applies to the inherently local transfer of non-

commercial real property, “obliterates the line between what is national and what is 

local.”  United States v. Lopez, 514 U.S. 549, 566–67 (1995).  Its supporting rationale 

muddles prudential limits of policing with jurisdictional limits of constitutional 

authority.  In sum, the rule simply contains no limiting principle that would prevent 

the federal commerce power from becoming a general police power akin to that held 

by the States. 

STATEMENT OF FACTS 

I. THE REAL ESTATE REPORTING RULE 

On August 29, 2024, FinCEN promulgated Anti-Money Laundering 

Regulations for Residential Real Estate Transfers, 89 Fed. Reg. 70,258 (Aug. 29, 2024) 

(codified at 31 C.F.R. § 1031.20) (the “Rule”).  The Rule targets non-financed transfers 

of residential real property into legal entities and trusts.  89 Fed. Reg. at 70,258; 31 

C.F.R. § 1031.20.  Beginning on December 1, 2025, the Rule will require a “Real 
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Estate Report” to be filed with FinCEN for all covered transfers nationwide.  89 Fed. 

Reg. at 70,260.  This report requires the disclosure of sensitive, personal information 

about the parties involved, the property at issue, and any related payments.  89 Fed. 

Reg. at 70,258, 70,272–75; 31 C.F.R. § 1031.320(a), (d)–(i). 

FinCEN claims that the Rule’s report will help “facilitat[e] law enforcement 

investigations into, and strategic analysis of, the use of residential real estate 

transfers . . . to facilitate money laundering.”  89 Fed. Reg. at 70,259.  It alleges that 

real-property transfers can “heighten the risk” of “domestic threats” like” fraud and 

organized crime,” as well as “international threats” like drug cartels, human 

traffickers, and corrupt political business figures.”  Id. 

According to FinCEN, however, “[m]ost transfers of residential real estate are 

associate with . . . financial institutions [already] subject to” anti-money laundering 

(“AML”) and countering-the-financing-of-terrorism (“CFT”) programs.  Id.   Therefore, 

to address “non-financed transfers [that] do not involve” financial institutions with 

AML or CFT programs, FinCEN promulgated the Rule.  Id.  

FinCEN based its beliefs in part on its experience with “Residential Real 

Estate GTOs,” or “geographic targeting orders.”  89 Fed. Reg. at 70,259–60.   The 

agency had previously employed GTOs against title insurance companies in select 

cities, targeting “non-financed purchases of residential real estate” above a certain 

price threshold.  Id.   The agency claims that the information produced by the GTOs 

“confirmed the need for a more permanent regulatory solution.”  Id. at 70,260.   

Specifically, FinCEN found that within a seven-year period, “42 percent of non-
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financed real estate transfers captured” by the GTOs had been made by individuals 

or entities on which a separate “suspicious-activity report” had been filed.  Id.   The 

agency claims that “[t]he ability to connect these activities across reports” could help 

law enforcement “efficiently identify potential illicit actors for investigation” or 

supplement ongoing investigations.  Id.  

However, according to FinCEN, the fact that the GTOs were “jurisdictionally 

limited” made them “insufficient to address” money laundering.  Id.  “[N]early 61 

percent” of money laundering cases within a five-year period, according to the agency, 

“involved at least one transfer in a county” outside the GTOs’ scope.  Id.   The agency 

therefore promulgated the Rule—a scheme with no jurisdictional limitation. 

The Rule covers “non-financed” transfers of “residential real property” into 

legal entities and trusts “on a nationwide basis.”  89 Fed. Reg. at 70,258, 70,284;  31 

C.F.R. § 1031.20.  It defines “residential real property” as “[r]eal property located in 

the United States containing a structure designed principally for occupancy by one to 

four families,” or land on which such a structure is intended to be built.  89 Fed. Reg. 

at 70,265–66;  31 C.F.R. § 1031.320(b)(1).  And it defines “non-financed transfer” as 

“a transfer that does not involve a transfer of credit to all transferees that is” both (1) 

“extended by a financial institution” subject to AML and SAR obligations, and (2) 

“secured by the transferred property.”  89 Fed. Reg. at 70,266;  31 C.F.R. 

§ 1031.320(n)(5) (emphasis added). 

The Rule provides certain exceptions it deems to be of lower risk.  It excludes 

from its reporting obligations a “[g]rant, transfer, or revocation of an easement;” 
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transfers “resulting from the death of an individual;” transfers “incident to divorce or 

dissolution of a marriage or civil union;” transfers “to a bankruptcy estate;” transfers 

supervised by a federal court; transfers from a sole grantor of a trust to that trust 

made for no consideration; and transfers for which there is no “reporting person.”  89 

Fed. Reg. at 70,268–69;  31 C.F.R. § 1031.320(b)(2). 

For covered transfers, a “reporting person” is the individual upon whom the 

Rule imposes its legal obligations.  This reporting person must file the required report 

with FinCEN either by 30 days after the transfer or by the last day of the month 

following the transfer, whichever is later.  89 Fed. Reg. at 70,275–76;  31 C.F.R. 

§ 1031.320(a), (k)(3).  The reporting person is selected from a “cascade” of persons 

involved in “real estate closing and settlement services,” such as the “person listed as 

the closing or settlement agent” or the “person that prepares the closing or settlement 

statement for the transfer.”  89 Fed. Reg. at 70,270–72; 31 C.F.R. § 1031.320(c).  The 

Rule does not exempt attorneys from being reporting persons.  89 Fed. Reg. at 70,262–

63. 

The Rule’s required report—the Real Estate Report—requires sensitive 

information about the transferor, the transferee entity, the beneficial owners and 

trustees of the transferee entity, the reporting person, the property being transferred, 

and related payments and financing.  89 Fed. Reg. 70,272–75;  31 C.F.R. 

§ 1031.320(a), (d)–(i).  This information includes business and personal addresses, 

business and personal names, corporate and individual taxpayer identification 

numbers (such as social-security numbers), citizenship, birthdates, dates of corporate 
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formation and trust execution, whether the given trust is revocable, the closing date, 

the sale amount if the transfer is a sale, any other consideration, and whether the 

transfer is financed.  Id.  

The Rule does not contain a jurisdictional element that limits its scope to 

individuals engaged in interstate or foreign commerce or suspected of crimes.  In fact, 

“FinCEN believes that . . . jurisdictionally limited reporting requirements are 

insufficient to address” the crime of money laundering.  89 Fed. Reg. at 70,260.   So, 

the Rule is triggered solely by an individual’s decision to transfer residential real 

property in a state-created corporate entity or trust.  The Rule is not related to 

taxation, foreign relations, or any other power of Congress. 

For the Rule’s authority, FinCEN points to the Secretary of the Treasury’s 

power under the Bank Secrecy Act (“BSA”) to require suspicious-activity reports, as 

well as FinCEN’s inferred role in this process.  See 89 Fed. Reg. at 70, 262;  31 U.S.C. 

§§ 5318(g)(1), 5318(g)(5)(D).  The BSA, in its present form, was passed in part to 

“establish appropriate frameworks for information sharing among . . . law 

enforcement authorities to identify, stop, and apprehend money launderers and those 

who finance terrorists.”  31 U.S.C. § 5311(5).  In furtherance of this goal, the BSA, 

with amendments from the Anti-Drug Abuse Act of 1988, requires “financial 

institutions” to establish programs for preventing money laundering and the 

financing of terrorism.  Id. at § 5318(h)(1).  The statute defines “financial institutions” 

to include “persons involved in real estate closings and settlements.”  Id. at 

§ 5312(a)(2)(U).  
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The statute then empowers the Secretary to “establish . . . processes” to permit 

“suspicious activity” reports.  Id. at § 5318(a)(2).  This includes the power to require 

“financial institutions” to collect and report information that the Secretary decides 

will help “guard against money laundering, the financing of terrorism, or other forms 

of illicit finance.”  Id.  See also id. at § 5318(g)(1).  The statute charges the Secretary 

with determining the manner in which these reports are to be made.  Id. at 

§ 5318(g)(5)(B)(iii). 

The law also permits the Secretary to “delegate duties and powers under this 

subchapter [31 USCS §§ 5315 et seq.] to an appropriate supervising agency.”  Id. at 

§ 5318(a)(1).  The Secretary did so by delegating all the powers described above to the 

Financial Crimes Enforcement Network (“FinCEN”).  See Treas. Order No. 180–

01(3)(a) (2014).  A recent amendment to the BSA then provided FinCEN with 

guidelines for tailoring the form of the suspicious-activity reports.  31 U.S.C. 

§ 5318(g)(5)(D).  Claiming this authority, FinCEN promulgated the Rule. 

If a “financial institution,” including an attorney “involved in real estate” 

transactions, violates any of these provisions or the regulations passed under them, 

like the Rule, he is subject to both civil and criminal penalties.  See 31 U.S.C. 

§ 5312(a)(2)(U); 89 Fed. Reg. at 70,258–59, 70,262–63.  Willful violations of the 

statute or a related regulation can mean fines of up to $250,000, imprisonment for up 

to five years, or both.  Id. at § 5322.   They can also result in civil liability of up to 

$100,000.  Id. at § 5321(a)(1) .  Mere negligent violations can provoke up to $500 per 

Case 5:25-cv-00086-H     Document 11     Filed 05/08/25      Page 13 of 39     PageID 103



7 
 

day in penalties.  Id. at § 5321(a)(6).  Criminal and civil penalties are not mutually 

exclusive.  Id. at § 5321(d). 

Lastly, the information collected under the Rule is widely shared and loosely 

controlled. The Secretary is required to make the information available to any federal 

agency, a host of state agencies including state “financial institutions supervisory 

agenc[ies],” as well as any “self-regulatory organization” registered with the SEC or 

CFTC.  Id. at § 5319.1   This requires only a simple “request of the head of the agency” 

or organization.  Id.  The Secretary may also order “any bank or savings association” 

to request this information, rendering it even less secure.  Id. at § 5326(b);  12 U.S.C. 

§ 1813(c)(1).  On top of this, the Secretary and FinCEN Director have created a pilot 

program for sharing collected information with financial “institution[s’] foreign 

branches, subsidiaries, and affiliates . . . notwithstanding any other provision of law.”  

31 U.S.C. § 5318(g)(8). 

II. PLAINTIFFS’ INJURIES 

Zachary Long is a real estate and estate planning attorney in Lubbock, Texas.  

Pl. Long’s Decl., Appx at 1, ¶ 2.  In his professional capacity, Mr. Long provides real 

estate closing and settlement services, and frequently facilitates the transfer of 

residential real property.  Appx at 2, ¶ 4.  Many of his clients use his services to 

transfer residential real estate into corporate entities or trusts.  Appx at 2, ¶ 4.  

During the course of his provision of these services, he often prepares and is listed as 

 
1 This differs from the related Corporate Transparency Act (“CTA”), which merely permits 
FinCEN to disclose collected beneficial-ownership information to federal agencies that 
request it.  31 U.S.C. § 5336(c)(2)(B)(ii). 
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the closing or settlement agent on closing and settlement statements, and files deeds 

and similar instruments with the local recordation office.  He will be engaged in these 

same professional activities after December 1, 2025.  Appx at 2, ¶ 9.  The Rule does 

not exempt attorneys from being reporting persons.  See 89 Fed. Reg. at 70,262–63.   

Mr. Long is therefore considered a reporting person under the Rule, and will 

be required to file a report with FinCEN every time he provides his services for a 

client engaging in a reportable transfer.  Appx at 2–3 , ¶¶ 8, 10.  He will be required 

to spend time, effort, and resources gathering information from his clients and filling 

out and filing the required report as a result of the Rule—and he will bill his clients 

for these costs.  Appx at 3, ¶ 11. 

The Rule requires Mr. Long, as the reporting person, to file a report with 

FinCEN that includes information about the transferor, the transferee entity, the 

beneficial owners and trustees of the transferee entity, the reporting person, the 

residential real property being transferred, and related payments and financing.  Id. 

at § 1031.320(a), (d)–(i).  This information includes business and personal addresses, 

business and personal names, corporate and individual taxpayer identification 

numbers, citizenship, birthdates, dates of corporate formation and trust execution, 

whether the given trust is revocable, the closing date, the sale amount if the transfer 

is a sale, any other consideration, and whether the transfer is financed.  Id.   

If Mr. Long does not file the report within 30 days of a given transfer, or before 

the last day of the month following a given transfer, he could be subject to fines of up 
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to $250,000, prison time of up to five years, or both.  See id. at §§ 5321(a)(1), (a)(6), 

(d), 5322. 

Jason Corley is the owner of real property in Lubbock County, Texas.  Pl. 

Corley’s Decl., Appx at 1, ¶ 2.  Because there is currently a structure on this property 

designed principally for occupancy by one to four families, it is covered “residential 

real property” under the Rule.  Appx at 1, ¶¶ 3–4.  Mr. Corley intends to transfer this 

property into a limited liability company (“LLC”) incorporated under the laws of the 

State of Texas, but fears that when this transfer takes place, his sensitive information 

will be required to be disclosed, and he will be forced to spend time and resources 

supplying it.  Appx at 4–5, ¶¶ 5, 7.  He will not be securing financing for his intended 

transfer of his property.  Appx at 5, ¶ 6. 

STANDARD OF REVIEW 

Summary judgment is proper when “there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. 

Proc. 56(a).  A party seeking summary judgment bears the initial burden of showing 

the absence of a genuine issue for trial.  Duffy v. Leading Edge Prods., Inc., 44 F.3d 

308, 312 (5th Cir. 1995) (citation omitted).  That burden can be satisfied by 

demonstrating that there is an absence of evidence to support the nonmoving party’s 

case.  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). 

Once the movant meets its initial burden, the nonmovant must show that 

summary judgment is not proper.  Duckett v. Cedar Park, 950 F.2d 272, 276 (5th Cir. 

1992) (citation omitted).  To do so, the party opposing the summary judgment motion 
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must identify specific evidence in the record and state the precise manner in which 

that evidence supports the party’s claim.  Esquivel v. McCarthy, No. 3:15-CV-1326-L, 

2016 U.S. Dist. LEXIS 144260, at *2 (N.D. Tex. Oct. 18, 2016) (citing Ragas v. Tenn. 

Gas Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1988)).  “Rule 56 does not impose upon 

the district court a duty to ‘sift through the record in search of evidence’ to support 

[the nonmovant’s] opposition to summary judgment.”  Id. (citing Ragas, 136 F.3d at 

458; Skotak v. Tenneco Resins, Inc., 953 F.2d 909, 915–16 & n.7 (5th Cir. 1992)).  If 

the non-movant fails to meet this burden, summary judgment is proper. 

Summary judgment is appropriate whenever a summary-judgment motion 

“that is properly supported by the evidence” shows “there is no genuine dispute as to 

any material fact and the movant is entitled to judgment as a matter of law.”  Young 

Conservatives of Tex. Found. v. Univ. of N. Tex., 597 F. Supp. 3d 1062, 1071 (E.D. Tex. 

2022) (quoting Fed. R. Civ. Proc. 56(a)).  The “‘existence of some alleged factual 

dispute’ is insufficient to defeat a motion for summary judgment;” instead, the 

nonmovant must “show with ‘significant probative evidence’” that the resolution of a 

legitimate factual dispute “might govern the outcome of the suit.”  Id. (quoting 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247–48 (1986), and Hamilton v. Segue 

Software, Inc., 232 F.3d 473, 477 (5th Cir. 2000)).  The court must “view the evidence 

and the inferences to be drawn therefrom in the light most favorable to the non-

moving party,” but “unsubstantiated assertions, improbable inferences, and 

unsupported speculation are not sufficient to defeat a motion for summary judgment.”  
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Nuwer v. Mariner Post-Acute Network, 332 F.3d 310, 313–14 (5th Cir. 2003); accord 

Harrison Co., LLC v. A–Z Wholesalers, Inc., 44 F.4th 342, 346 (5th Cir. 2022). 

ARGUMENT 

I. THE RULE EXCEEDS FEDERAL POWER UNDER THE U.S. CONSTITUTION. 

“The Constitution creates a Federal Government of enumerated powers.”  

United States v. Lopez, 514 U.S. 549, 552 (1995).  These powers are primarily derived 

from Article I, § 8 of the Constitution, which provides seventeen specific powers 

Congress may exercise.  It also includes the residual “necessary and proper” power 

granting Congress some limited flexibility to implement the Constitution’s 

enumerated powers.  U.S. CONST. art. I, § 8, cl. 18.  The Tenth Amendment confirms 

that any “powers not delegated to the United States by the Constitution, nor 

prohibited by it to the States, are reserved to the States respectively, or to the people.”  

U.S. CONST. amend. X. 

As is often the case, here, the Government bases its novel expansion of federal 

power in the Commerce Clause.  That Clause grants Congress authority “[t]o regulate 

Commerce . . . among the several States.”  U.S. CONST. art. I, § 8, cl. 3.  But the Rule 

cannot be justified under the Commerce Clause, even when supplemented by the 

Necessary and Proper Clause. 

The commerce power fits into three broad categories: (1) regulating channels 

of interstate commerce; (2) regulating instrumentalities of interstate commerce; and 

(3) regulating activities that substantially affect interstate commerce.2  Gonzales v. 

 
2 Courts often interpret the interstate and foreign commerce clauses together, given their 
adjacent presence in the same clause.  U.S. CONST. art. I, § 8, cl. 3; Piazza’s Seafood World, 
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Raich, 545 U.S. 1, 16–17 (2005).  As discussed more fully below, the third category—

“activities that substantially affect interstate commerce”—arises from the Necessary 

and Proper Clause, rather than the Commerce Clause alone.  Id. at 5, 22; id. at 34 

(Scalia, J., concurring) (providing a more complete explanation of the relationship 

between the “substantial-effects test” and the Necessary and Proper Clause); Terkel 

v. CDC, 521 F. Supp. 3d 662, 670 (E.D. Tex. 2021) appeal dismissed as moot without 

vacating judgment, 15 F.4th 683, 685 (5th Cir. 2021). 

Here, the first two categories of commerce power are not at issue.  The Rule 

does not regulate traffic on highways, train tracks, rivers, or streams—i.e., the 

channels of interstate commerce—nor who or what may travel on them—i.e., the 

instrumentalities of interstate commerce.  Rather, it regulates the non-financed 

transfer of non-commercial real property into state-created legal entities.  This is 

activity that necessarily occurs within the bounds of a single given state, and which 

is governed solely by state law.  The Rule may be justified only, if at all, under the 

substantial-effects test, which is governed by the Necessary and Proper Clause. 

A. The Rule Is Not Necessary for the Regulation of Interstate 
Commerce. 

The Necessary and Proper Clause empowers Congress to “make all Laws which 

shall be necessary and proper for carrying into Execution [its enumerated powers.]”  

U.S. CONST. art. I, § 8, cl. 18.  As applied to the Commerce Clause, the Supreme Court 

has held that the Necessary and Proper Clause allows the Federal Government to 

 
LLC v. Odom, 448 F.3d 744, 749 (5th Cir. 2006) (reading the “Dormant Commerce Clause” 
the same in interstate and foreign contexts). 
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regulate purely intrastate activities that substantially affect interstate commerce as 

a means to carry into execution its authority over interstate commerce.  See Raich, 

545 U.S. at 22. 

However, any invocation of this implied power must be examined “carefully to 

avoid creating a general federal authority akin to the police power.”  NFIB v. Sebelius, 

567 U.S. 519, 536 (2012).3  If a court determines that the relationship to commerce is 

too tenuous, or that invoking the commerce authority is simply “pretext” to pass laws 

for other purposes, that court has the “painful duty” of ruling that the Government’s 

exercise of power is unsupported by the Necessary and Proper Clause and thus 

unconstitutional.  See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 423 (1819). 

To be upheld, a restriction on intrastate activity must be both necessary—i.e., 

“plainly adapted” to the regulation of interstate commerce—and proper—i.e., 

consistent “with the letter and spirit of the constitution.”  NFIB, 567 U.S. at 537.  

Here, the Rule fails both tests. 

As Justice Scalia explained in Raich, the “plainly adapted” standard effectively 

tracks the evidence-based, federalism-sensitive form of rational basis applied in 

 
3 The opinion in NFIB was fractured, leading to some dispute about what portions of the 
Chief Justice’s opinion were controlling.  However, the Fifth Circuit has observed that a 
majority of the justices in that case found that the individual mandate could not be supported 
under either the Commerce Clause or the Necessary and Proper Clause.  Texas v. United 
States, 945 F.3d 355, 388 (5th Cir. 2019) (reiterating the Chief Justice’s belief that “[t]his 
limited reading of the Interstate Commerce Clause and, by extension, of the Necessary and 
Proper Clause was necessary to preserving ‘the country [that] the Framers of our 
Constitution envisioned.’” (quoting NFIB, 567 U.S. at 554 (Roberts, C.J.)).  Accordingly, 
because the underlying reasoning of Justice Roberts’s lone opinion and that of the four 
dissenters mirrored each other, NFIB’s treatment of the Commerce Clause and Necessary 
and Proper Clause should be applied to this case. 
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United States v. Lopez and United States v. Morrison.  Raich, 545 U.S. at 35–36 

(Scalia, J., concurring).  This includes four “significant considerations” for a reviewing 

court to examine: (1) the economic character of the intrastate activity; (2) whether 

the regulation contains a “jurisdictional element” that may “establish whether the 

enactment is in pursuance of Congress’ regulation of interstate commerce”; (3) any 

congressional findings regarding the effect of the regulated activity on commerce 

among the States; and (4) attenuation in the link between the regulated intrastate 

activity and commerce among the States.  United States v. Morrison, 529 U.S. 598, 

609–13 (2000).  See also Smith v. U.S. Dep’t of the Treas., No. 6:24-cv-00336-JDK, 

2025 U.S. Dist. LEXIS 2321, *17–18 (E.D. Tex. Jan. 7, 2025) (listing these four 

considerations); Terkel, 521 F. Supp. at 670 (E.D. Tex. 2021) (same).  This four-part 

“substantial effects” test lacks “categorical rule[s].”  Morrison, 529 U.S. at 613.  

However, the Supreme Court has observed that the first and fourth considerations—

the regulation’s economic character and the attenuation of its supporting rationale—

dominate the analysis.  See, e.g., id. at 613, 615.  As explained below, here, the Rule 

does not satisfy any of the considerations. 

1. The Rule does not regulate economic activity. 

First, the simple transfer, without financing, of a piece of non-commercial real 

property is not an economic activity.  In determining whether the regulated activity 

is economic, courts look “only to the expressly regulated activity” itself—i.e., the 

activity that would trigger federal penalties.  GDF Realty Invs., Ltd. v. Norton, 326 

F.3d 622, 634 (5th Cir. 2003).  The motivations for the activity or its potential 
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economic effects are immaterial for this part of the analysis.  Id. at 633 (expressly 

rejecting the district court’s focus on those elements of the case). 

In GDF Realty, the Fifth Circuit held that the Endangered Species Act’s 

prohibition on harming endangered species was not a regulation of economic activity 

for the purpose of its Commerce Clause analysis.  It reversed the holding of the 

district court, which had concluded that the prohibition on disturbing endangered 

species was a regulation of economic activity because such species are often disturbed 

for economic reasons, and because the disturbance at issue in the case was due to the 

plaintiff’s desire to build a commercial development.  Id.  The Fifth Circuit rejected 

that approach, finding that the economic effect of the prohibition did not render it a 

regulation of economic activity.  Id.   The court instead focused on “the object of the 

regulation”—i.e., the disturbance of the species—and not the “effect” of the 

regulation—i.e., “prohibit[ing] . . . development in some circumstances.”  Id. at 633–

34  (drawing from Solid Waste Agency of Northern Cook Cty. v. U.S. Army Corps of 

Eng’rs., 531 U.S. 159, 148 (2001) (emphasis in original).  In doing so, the court 

cautioned that “looking primarily beyond [this] regulated activity . . . would 

effectively obliterate the limiting purpose of the Commerce Clause.”  GDF Realty, 326 

F.3d at 634–35.   Because disturbing a species is not always or inherently an economic 

activity, prohibition on such activities could not be construed as an economic 

regulation for Commerce Clause purposes.  Id.  

While there is no bright line between what is and is not an “economic activity,” 

the Supreme Court has provided some useful guidelines.  See Lopez, 514 U.S. at 567 
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(noting the line drawing problem).  For example, the majority in Raich defined 

economic activity as “the production, distribution, and consumption of commodities.”  

545 U.S. at 25.  The Fifth Circuit has sometimes taken a broader view, holding that 

a regulation targets economic activities when it regulates “the exchange of goods and 

services,” GDF Realty, 326 F.3d at 629, or prohibits activities that prevent classes of 

individuals from engaging in commerce, see Groome Resources, Ltd. v. Parish of 

Jefferson, 234 F.3d 192, 205–06 (5th Cir. 2000).  On the other end of the spectrum, 

courts have held that gun possession near a school is not an economic activity, Lopez, 

514 U.S. at 561; gender-motivated violence is not an economic activity, Morrison, 529 

U.S. at 613; removing insects from a cave is “neither economic nor commercial” 

activity, GDF Realty, 326 F.3d at 639; and that corporate formation under state law 

is not economic activity, Smith, 2025 U.S. Dist. LEXIS 2321, *19.  Even more 

similarly to this case, an order “regulat[ing] the property rights in buildings” by 

regulating the invocation of state eviction proceedings, was not “economic in 

character” despite the existence of a “market for rental housing.”  Terkel, 521 F. Supp. 

3d at 671–72. 

Here, the Rule targets the intra-state transfer of real estate, and its application 

does not hinge on whether money changes hands at all.  Underscoring this fact, the 

Rule only applies to non-financed transfers, averring they are “subject to less 

oversight from financial institutions than financed transfers.”  89 Fed. Reg. at 70,268.  

According to FinCEN, “[l]ow-value non-financed transfers to legal entities and trusts, 

including gratuitous ones for no consideration, can present illicit finance risks.”  Id. 
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at 70,269.  For this reason, the agency departed from its practices regarding 

Geographic Targeting Orders (“GTOs”), which had served as the model for the Rule, 

and intentionally eliminated a dollar threshold.  Id.  The Rule simply does not concern 

itself with the “economic character” of the objects it regulates.  Moreover, the Rule 

limits itself to residential real property, further carving out commerce from its scope 

and further illustrating its nature as regulation of non-economic activity.  Id. at 

70,265–66. 

The Rule is also not part of a broader scheme that regulates “the production or 

use of a commodity that is traded in an interstate market.  Rather, it regulates [real] 

property”—the paradigm example of a unique, non-fungible asset.  Terkel, 521 F. 

Supp. at 671.  Indeed, “[r]eal estate is inherently local.  Residential buildings do not 

move across state lines.”  Id. 

Additionally, the Eastern District of Texas recently rejected the notion that the 

Commerce Clause allows federal regulation of “entities formed under state law, 

presupposing that they will eventually engage in economic activity.”  Smith, 2025 

U.S. Dist. LEXIS 2321, at *21.  Here, even if some corporate entities “may ‘predictably 

engage in particular transactions’” with the real property they’ve acquired, “‘[t]he 

prospect that Congress may dictate the conduct of an [entity] today because of 

prophesied future activity finds no support in our precedent.’”  Id. (quoting NFIB, 567 

U.S. at 557).  The reality is that “[i]ndividuals may file corporate formation 

documents for myriad reasons—many of which may have nothing to do with 
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‘commerce or any sort of economic enterprise.’”  Id. at *20 (quoting Lopez, 514 U.S. at 

561).  The same is true for transferring residential property into a corporate entity. 

At bottom, the activity triggering the Rule is the non-financed transfer of non-

commercial real property into a legal entity.  This activity is not itself economic in 

nature.  The Rule therefore fails to satisfy this vital consideration. 

2. The Rule lacks a jurisdictional element limiting its 
requirements to entities engaged in or substantially affecting 
interstate commerce. 

Second, the Court must consider whether the law has an “express jurisdictional 

element which might limit its reach to a discrete set of [activities] that additionally 

have an explicit connection with or effect on interstate commerce.”  Morrison, 529 

U.S. at 611–12.  “[I]ncluding a jurisdictional hook is ‘standard operating procedure 

for Commerce Clause legislation for good reason.’”  Smith, 2025 U.S. Dist. LEXIS 

2321, at *20 (quoting Nat’l Small Bus. United v. Yellen, 721 F. Supp. 3d 1260, 1286 

(N.D. Ala. March 1, 2024)).  A common example of such a “jurisdictional element” is 

a law that allows federal regulation only where the regulated item or person has 

traveled across state lines.  Morrison, 529 U.S. at 613 n.5. 

Here, the Rule contains no jurisdictional element whatsoever.  To the contrary, 

the Rule expressly disavows a jurisdictional element.  “FinCEN believes that . . . 

jurisdictionally limited reporting requirements are insufficient to address” the crime 

of money laundering.  89 Fed. Reg. at 70,260.  The agency is clear that it believes that 

GTOs, the Rule’s predecessor, suffered from the “significant shortcoming” of “not 

address[ing] the illicit finance risks posed by certain real estate transfers on a 

Case 5:25-cv-00086-H     Document 11     Filed 05/08/25      Page 25 of 39     PageID 115



19 
 

nationwide basis.”  Id.   To address this “nationwide problem,” FinCEN expanded its 

presence through the Rule by removing jurisdictional barriers. 

Although the Rule’s authority, the BSA, nominally limits the crime of money 

laundering to instances “in or affecting interstate or foreign commerce,” the Rule and 

its reporting requirements have no such limitation.  31 U.S.C. § 5335(a)(1).  The 

substantial-effects test applies to the challenged government action, and a 

jurisdictional limitation on the underlying crime does not obviate the Rule’s need to 

be limited in its own scope.  FinCEN sought “a more permanent regulatory solution” 

for addressing crime of money laundering and it believed its “ability to connect . . . 

activities across reports” and “on a nationwide basis” could help law enforcement 

“efficiently identify potential illicit actors for investigation” or supplement ongoing 

investigations.  89 Fed. Reg. at 70,260.  The agency intended to remove jurisdictional 

barriers with the Rule.  This factor therefore cuts in favor of Plaintiffs. 

3. There are no congressional findings showing the effect of the 
regulated activity on interstate commerce. 

Third, courts look to “express congressional findings regarding the effects upon 

interstate commerce.”  Morrison, 529 U.S. at 612 (quoting Lopez, 514 U.S. at 562–63).  

When, as in this case, the regulation is of non-economic activity, these findings need 

to show that the regulation is “an essential part of a larger regulation of economic 

activity, in which the regulatory scheme could be undercut unless the intrastate 

activity were regulated.”  Lopez, 514 U.S. at 561.  However, “the existence of 

congressional findings is not sufficient, by itself, to sustain the constitutionality of 

Commerce Clause legislation.”  Morrison, 529 U.S. at 614.  See also Lopez, 514 U.S. 

Case 5:25-cv-00086-H     Document 11     Filed 05/08/25      Page 26 of 39     PageID 116



20 
 

at 577 n.2 (“Simply because Congress may conclude that a particular activity 

substantially affects interstate commerce does not necessarily make it so.”) (quotation 

omitted). 

Here, the Rule contains no findings from Congress supporting its expansive 

scope.  To the extent agency findings may be examined, the Rule’s findings do not 

illustrate that a novel and invasive regulation of non-commercial real-property 

transfers is essential to a broader permissible regulation of interstate commerce, or 

that failure to impose federal regulations will substantially affect interstate 

commerce. 

Rather, the Rule simply offers information to demonstrate that it is 

comparably more effective at addressing crime than its previous counterpart, GTOs.  

By way of findings, the Rule provides that “information gained from the Residential 

Real Estate GTOs, as well as other studies conducted by Treasury and FinCEN, has 

confirmed the need for a more permanent regulatory solution that would require 

consistent reporting.”  89 Fed. Reg. at 70,260.  FinCEN “found that from 2017 to early 

2024, approximately 42 perfect of non-financed real estate transfers captured by the 

Residential Real Estate GTOs were conducted by individuals or legal entities on 

which a SAR has been filed.  In other words, individuals engaging in a type of 

transaction known to be used to further illicit financial activity . . . are also engaging 

in other forms of suspicious activities.”  Id.   Essentially, FinCEN’s findings merely 

suggest that suspicious activities coincide with real-estate transfers.  Therefore, the 

agency believes it must peer into such transfers so they are not used to conceal crimes. 
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“But malign actors may use almost any method to conceal their crimes.  And 

no one would argue that the Constitution allows Congress to regulate any individual, 

entity, or method merely because the regulation may make crime more difficult to 

conceal.”  Smith, 2025 U.S. Dist. LEXIS 2321, at *24 (citing Nat’l Small Bus. United, 

721 F. Supp. at 1,284–86). 

Comparing the Rule’s findings to those deemed sufficient in Raich is 

instructive.  In Raich, the Court noted that there were extensive congressional 

findings that, “given the enforcement difficulties that attend distinguishing between 

marijuana cultivated locally and marijuana grown elsewhere,” regulation of 

interstate marijuana would be substantially undercut if Congress could not regulate 

intrastate marijuana.  See Raich, 545 U.S. at 22; id. at 12 n.20 (laying out additional 

congressional findings in support of this claim).  By contrast, FinCEN’s findings do 

not demonstrate that the Rule is essential to a broader permissible regulation of 

interstate commerce.  The findings only demonstrate the simple logic of enforcing a 

police power: the more information, the better.  This is insufficient to justify the Rule 

as necessary and proper for the regulation of interstate commerce. 

4. Any link between the Rule and interstate commerce is too 
attenuated for the Rule to be a “necessary” extension of 
Congress’s interstate commerce power. 

Finally, the Court must consider the “fit” between the facts in the record and 

any alleged effect on interstate commerce.  If the fit is too tenuous or requires the 

court to “pile inference upon inference” to arrive at the Government’s conclusions, 

then the court will not find the requisite substantial effect.  Lopez, 514 U.S. at 567.  

The key consideration is whether the Government’s causal arguments contain any 
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obvious limiting principle that would allow the court to maintain the “distinction 

between what is truly national and what is truly local.”  Morrison, 529 U.S. at 617–

18. 

The Rule fails this test.  At bottom, the Government’s justification for the Rule 

is that: (1) malign actors can transfer residential real property into a state-created 

entity, (2) some of these actors may do so for the purpose of money laundering, 

(3) federal law enforcement targeting those crimes would be assisted by a federal 

registry, and therefore (4) the Rule is justified under the federal commerce power.  In 

FinCEN’s own words: “individuals engaging in . . . the non-financed purchase of 

residential real estate through a legal entity[ ]are also engaging in other identified 

forms of suspicious activities.  The ability to connect these activities across reports 

allows law enforcement to . . . build out current investigations.”  89 Fed. Reg. at 

70,260.  The broader the web of information collected, the better. 

This is not a Commerce Clause justification.  There is virtually no activity over 

which that chain of inferences would not justify federal regulation; there is no 

“limiting principle” that would allow the court to maintain the “distinction between 

what is truly national and what is truly local.”  Morrison, 529 U.S. at 617–18.  

Virtually anything can be used to facilitate interstate or foreign crimes, and a federal 

database will always assist in addressing those crimes.  For example, money 

laundering is often committed through the possession of expensive personal items.  

Under the Government’s reasoning, there is nothing but prudence and noblesse oblige 

preventing it from requiring every citizen (regardless of suspicion) to report his or her 
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watches, heirloom jewelry, artwork, and furniture into a federal registry.  Similarly, 

illegal aliens may stay in single-family homes when they arrive in this country.  

Under the Government’s reasoning, this means it could require every homeowner in 

the country (regardless of suspicion) to disclose a running log of all his guests each 

year as a means to better enforce the border policy.  The Constitution’s limits on 

federal power are not prudential; they are jurisdictional, and the Necessary and 

Proper Clause does not allow this sort of unlimited expansion of federal power. 

 “Even in Wickard, ‘which is perhaps the most far-reaching example of 

Commerce Clause authority over intrastate activity,’ Congress was regulating wheat, 

a fungible commodity regularly traded in interstate commerce, not every farmer who 

could potentially grow wheat.”  Smith, 2052 U.S. Dist. LEXIS 2321, at *26–27 

(quoting Lopez, 514 U.S. at 560).  Here, where “[r]eal estate is inherently local,” 

Terkel, 521 F. Supp. 3d. at 671, and unique rather than fungible, the Government’s 

inferences do even more to corrode the “distinction between what is truly national 

and what is truly local,” Morrison, 529 U.S. at 617–18.  As a result, the Rule’s 

justifications are too attenuated to support its expansive scope. 

B. The Rule Is Not Proper. 

Even if the Government could show that the Rule is “necessary” under the four-

part test above—which it cannot—this Court must also evaluate whether the 

regulation is “proper.”  NFIB, 567 U.S. at 560.  See also Raich, 545 U.S. at 39 (Scalia, 

J., concurring) (adding the “proper” analysis as an additional consideration after the 

Morrison factors).  To be “proper,” a regulation of intrastate conduct “may not be 

otherwise ‘prohibited’ and must be ‘consistent with the letter and spirit of the 
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constitution.’”  Id. at 39 (quoting McCulloch, 17 U.S. (4 Wheat.) at 421–22).  These 

“phrases are not merely hortatory,” but reflect a solemn command to the court.  Id. 

(citing Printz v. United States, 521 U.S. 898 (1997), and New York v. United States, 

505 U.S. 144 (1992)).  Among other things, a regulation is not “proper for carrying 

into Execution the Commerce Clause when it violates a constitutional principle of 

state sovereignty,” id., “undermine[s] the structure of government established by the 

Constitution,” NFIB, 567 U.S. at 559, or marks a novel or “substantial expansion of 

federal authority” into areas traditionally reserved to individuals or to the States.  

See id.  

In NFIB, the Court demonstrated that the “proper” prong of the Necessary and 

Proper Clause is an independent requirement that courts must examine.  That case 

involved the constitutionality of the Affordable Care Act’s national mandate to 

purchase health insurance.  The Government argued that the mandate was essential 

to its broader regulatory scheme to drive down the cost of health insurance, and 

therefore justified as necessary and proper for the regulation of interstate commerce.  

A majority of the members on the Court disagreed: “Even if the individual mandate 

[were] ‘necessary’ to the Act’s insurance reforms,” the Court concluded, such an 

expansion of federal power into traditional matters of state concern was “not a 

‘proper’ means for making those reforms effective.”   Id. at 560 (Roberts, C.J.); id. at 

653 (joint dissent) (“the scope of the Necessary and Proper Clause is exceeded not 

only when the congressional action directly violates the sovereignty of the States but 
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also when it violates the background principle of enumerated [and hence limited] 

power”). 

With regard to NFIB, “[t]he individual states [had] been the primary 

regulators of insurance since [at least] 1868.” CONG. RSCH. SERV., Insurance 

Regulation: Background, Overview, and Legislation in the 114th Congress (Dec. 30, 

2016).  Similarly, here, there are few subjects more quintessentially within the 

exclusive province of the States than residential real estate.  Indeed, “[r]eal estate is 

inherently local.”  Terkel, 521 F. Supp. 3d at 671.  See also THE FEDERALIST No. 17 

(Hamilton) (“one transcendent advantage belonging to the province of the State 

governments . . . [is] being the immediate and visible guardian of . . . property”).  On 

its face, the Rule regulates not only private real property but also state-created legal 

entities—both of which are historically governed by state law.  “It mandates the 

disclosure of personal information from millions of private entities while intruding 

on an area of traditional state concern.”  Smith, 2025 U.S. Dist. LEXIS 2321, at *3.  

The Rule thus marks a substantial expansion of federal power into matters of 

traditional state concern, with significant effects on state sovereignty.  As such, it “is 

unprecedented in its breadth and expands federal power beyond constitutional 

limits.”  Id. 

Finally, there is simply no limiting principle to FinCEN’s theory of federal 

authority in this case that would prevent the Commerce Clause from becoming a 

general police power akin to that held by the States.  See NFIB, 567 U.S. at 536.  As 

explained, supra, FinCEN merely believes that “[t]he ability to connect” information 
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“across reports allows law enforcement to . . . build out current investigations.”  89 

Fed. Reg. at 70,260.  This reasoning obscures the differences between the prudential 

boundaries involved in policing and the jurisdictional boundaries established in the 

Constitution.  The Rule cannot be said to be “proper.” 

II. VACATUR IS THE PROPER REMEDY.  

The Court should vacate the Rule because it exceeds the Federal Government’s 

power.  Section 706 of the Administrative Procedure Act (“APA”) provides that a 

“reviewing court shall . . . hold unlawful and set aside agency action, findings, and 

conclusions found to be . . . contrary to constitutional right, power, privilege, or 

immunity.”  5 U.S.C. § 706(2).  Under this provision, vacatur is the “default rule.”  

Data Mktg. P’ship, LP v. DOL, 45 F.4th 846, 859 (5th Cir. 2022).  See also Corner 

Post, Inc. v. Bd. of Governors of the Fed. Rsrv. Sys., 603 U.S. 799, 826 (2024) 

(Kavanaugh, J., concurring) (“[t]he Federal Government and the federal courts have 

long understood § 706(2) to authorize vacatur of unlawful agency rules”); id. at 809 

n.2 (the majority “assum[ing] without deciding that vacatur is available under the 

APA”).  The Court should employ that remedy here, as explained below. 

First, the APA’s plain text indicates that vacatur is the default remedy for 

unconstitutional rules.  It instructs courts to “set aside” unlawful agency actions.  5 

U.S.C. § 706(2)(A).  When Congress enacted this provision in 1946, to “set aside” 

meant to “cancel, annul, or revoke.”  BLACK’S LAW DICTIONARY 1612 (3d ed. 1933); 

BLACK’S LAW DICTIONARY 1537 (4th ed. 1951) (same).  Conversely, to “vacate” meant 

“to annul; to make void,” WEBSTER’S NEW INTERNATIONAL DICTIONARY 2291 (2d ed. 
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1948), and to “annul” meant to “reduce to nothing; annihilate; obliterate; blot out,” 

id. at 108.  Congress “incorporated that common and contemporaneous meaning of 

‘set aside’” when it passed the statute.   Corner Post, 603 U.S. at 830 (Kavanaugh, J., 

concurring). 

The statute’s own definitions and internal structure point toward vacatur as 

the proper remedy, as well.  The law defines “agency action” to “include the whole or 

part of every agency rule.”  5 U.S.C. § 551(13) (emphasis added).  And when § 706 is 

read in harmony with neighboring § 705, the universality of its remedy becomes even 

clearer.  Section 705 allows a court “to postpone the effective date” of a challenged 

rule “pending the conclusion of the review proceedings.”  5 U.S.C. § 705.  Because a 

rule’s effective date is an attribute of the rule in its entirety, the remedy of 

postponement necessarily applies to the rule universally.  It would be anomalous for 

§ 705 to provide a universal remedy prior to a merits decision, but for § 706 to restrict 

a post-merits remedy to the parties. 

In truth, “the scope of preliminary relief under Section 705 aligns with the 

scope of ultimate relief under Section 706, which is not party-restricted.”  Career 

Colls. & Sch. of Texas v. Dep’t of Educ., 98 F.4th 220, 255 (5th Cir. 2024); see also id. 

(“When a reviewing court determines that agency regulations are unlawful, the 

ordinary result is that the rules are vacated—not that their application to the 

individual petitioners is proscribed.” (quoting Harmon v. Thornburgh, 878 F.2d 484, 

495 n.21 (D.C. Cir. 1989))).  “‘[N]othing in the text of Section 705, nor or Section 706, 

suggests that either preliminary or ultimate relief under the APA needs to be limited’ 
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to the parties before the Court.”  Texas v. Becerra, No. 6:24-cv-211-JDK, 2024 U.S. 

Dist. LEXIS 187737, at *1 (E.D. Tex. Aug. 30, 2024) (cleaned up) (quoting Career 

Colls., 98 F.4th at 255).  See also All. for Hippocratic Med. v. U.S. Food & Drug 

Admin., 78 F.4th 210, 254 (5th Cir. 2023) (affirming a stay under § 705 because “a 

stay is the temporary form of vacatur” under § 706). 

Furthermore, § 706(2) provides that unlawful agency rules “shall” be set aside: 

the remedy is required.  This, too, is clear when the provision is compared to 

neighboring § 705, which states that a “reviewing court . . . may . . .  postpone” a rule.  

“When a statute distinguishes between ‘may’ and ‘shall’ it is generally clear that 

‘shall’ imposes a mandatory duty.”  Kingdomware Techs., Inc. v. United States, 579 

U.S. 162, 172 (2016).  Where “Congress includes particular language in one section of 

a statute but omits it in another section of the same Act, it is generally presumed that 

Congress acts intentionally and purposely in the disparate inclusion or exclusion.”  

Russello v. United States, 464 U.S. 16, 23 (1983). 

This comports with countless Supreme Court decisions that have vacated 

agency rules.  See, e.g., DHS v. Regents of the University of California, 591 U.S. 1, 36, 

and n.7 (2020) (holding that a rescission of a major federal program “must be 

vacated”); Barr v. Am. Ass’n of Pol. Consultants, Inc., 140 S. Ct. 2335, 2351 n.8 (2020) 

(explaining that, when “a provision [of law] is declare invalid[,]” it “cannot be lawfully 

enforced against others”—as opposed to just “against the plaintiff”); Whitman v. 

American Trucking Ass’ns, Inc., 531 U.S. 457, 486 (2001); Board of Governors, FRS 

v. Dimension Financial Corp., 474 U.S. 361, 364–65 (1986).  And the D.C. Circuit, 
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which has handled the highest volume of administrative law cases of any circuit, has 

long held that vacatur is the customary remedy in cases involving unlawful rules.  

See, e.g., Allina Health Servs. v. Sebelius, 746 F.3d 1102, 1110 (D.C. Cir. 2014) 

(describing vacatur as “the normal remedy” for an APA violation); Advocs. for 

Highway & Auto Safety v. Fed. Motor Carrier Safety Admin., 429 F.3d 1136, 1151 

(D.C. Cir. 2005) (“unsupported agency action normally warrants vacatur”); National 

Mining Ass’n v. United States Army Corps of Eng’rs, 145 F.3d 1399, 1409 (D.C. Cir. 

1998); Harmon, supra, 878 F.2d at 495, n.21.  Other circuits have followed suit.  See, 

e.g., Black Warrior Riverkeeper, Inc. v. U.S. Army Corps of Eng’rs, 781 F.3d 1271, 

1290 (11th Cir. 2015) (providing that vacatur is the “ordinary APA remedy”). 

Then there is the APA’s historical purpose.  At the time the APA was passed, 

many still believed that expansive delegations of legislative authority to the executive 

branch were constitutionally suspect.  See A. L. A. Schechter Poultry Corp. v. United 

States, 295 U.S. 495, 537 (1935).  By the late 1930s, even progressives like Roscoe 

Pound were sounding alarm bells about unchecked agency rulemaking.  See Kathryn 

E. Kovacs, Avoiding Authoritarianism in the Administrative Procedure Act, 28 GEO. 

MASON L. REV. 573, 585 (Winter 2021).  It was partly these concerns that triggered 

the passage of the APA and its unique judicial review provisions.  Id. at 596-97.  Thus, 

even assuming universal vacatur went beyond prior judicial practice at the time—a 

disputed point—that would not preclude giving § 706 its plain meaning.  Congress 

was giving administrative agencies unprecedented authority.  It stands to reason that 

it wanted that authority checked by the judiciary in an unprecedented way. 
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Governments often argue that vacatur of a federal rule is akin to a nationwide 

injunction, which should be limited to the parties of a specific case according to usual 

principals of equity.  But the APA is a statutory remedy, not an equitable one.  It was 

deliberately crafted by Congress to provide a remedy against federal agencies with a 

nationwide reach.  Naturally, the law does more than simply affirm the courts’ 

inherent equity powers; as a legal remedy, vacatur acts upon the rule itself.  And 

unlike most “judicial review of statutes, in which courts enter judgments and decrees 

only against litigants, the APA . . . go[es] further by empowering the judiciary to act 

directly against the challenged agency action.”  J. Mitchell, The Writ-of-Erasure 

Fallacy, 104 VA. L. REV. 933, 1012 (2018). 

Lastly, vacatur is the only form of relief available to Plaintiff Corley.  As Justice 

Kavanaugh noted in his Corner Post concurrence, were it not for § 706(2)’s provision 

of vacatur, “the APA would supply no remedy for most other unregulated but 

adversely affected parties who traditionally have brought, and regularly still bring, 

APA suits challenging agency rules.”  603 U.S. at 826–29 (Kavanaugh, J., concurring).  

Here, Plaintiff Corley is injured by the Rule.  However, because he is a property owner 

and the Rule obliges only the reporting person to file the Real Estate Report, he would 

likely be unable to obtain an injunction on his own behalf against FinCEN.  In his 

case, “[v]acatur is therefore essential to fulfill the ‘basic presumption of judicial 

review’ for parties who have been ‘adversely affected or aggrieved’ by federal action.”  

Corner Post, 603 U.S. at 832 (Kavanaugh, J., concurring) (quoting Abbott 

Laboratories v. Gardner, 387 U.S. 136, 140 (1967)). 
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 “In short, to ‘set aside’ a rule is to vacate it.”  Corner Post, 603 U.S. at 830 

(Kavanaugh, J., concurring).  The APA’s plain text, structure, and history, as well as 

a long chain of precedent all demand this result, and demonstrate that “vacatur as 

the usual relief when a court holds that agency rules are unlawful.”  Corner Post, 603 

U.S. at 831 (Kavanaugh, J., concurring).  As such, vacatur is the appropriate remedy 

in this case. 

CONCLUSION 

The Rule presumes to regulate a wholly intrastate, non-commercial, 

“inherently local” activity.  It is neither necessary nor proper for the regulation of 

interstate commerce.  Plaintiffs therefore respectfully request this Court to declare 

the Rule’s unconstitutionality and vacate it. 
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