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RULE 26.1 CORPORATE DISCLOSURE STATEMENT

The Texas Public Policy Foundation is a nonprofit public policy research
foundation operating under § 501(c)(3) of the Internal Revenue Code. The Texas
Public Policy Foundation is not a subsidiary or affiliate of a publicly owned
corporation, and it does not issue shares of stock. No publicly held corporation has
a direct financial interest in the outcome of this litigation due to amicus’s

participation.
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INTEREST OF AMICUS CURIAE!

The Texas Public Policy Foundation (TPPF) is a nonprofit, nonpartisan
research foundation dedicated to promoting and defending liberty, personal
responsibility, and free enterprise throughout Texas and the nation. For decades,
TPPF has worked to advance these goals through research, policy advocacy, and
impact litigation.

In pursuit of its broad mission, TPPF has represented property owners subject
to unconstitutional permit requirements across the country. As relevant here, TPPF
recently successfully represented F.P. Development in this Court in F.P. Dev., LLC
v. Charter Twp. of Canton, 16 F.4th 198 (6th Cir. 2021), the very case that the district
court refused to apply here. It is with this background and experience that TPPF
files this Brief in support of Appellant.

INTRODUCTION AND SUMMARY OF ARGUMENT

This case presents a straightforward question: Does the existence of a
regulatory taking turn on which branch of government violates a homeowner’s
property rights? The answer should be obvious: No. The text of the Takings Clause

makes no distinction based on which branch of government does the taking—it

! Both parties have consented to the filing of this amicus brief. This brief was

not authored in whole or in part by counsel for any party. No party, party’s counsel,
or person—other than amicus curiae or its counsel—contributed money that was
intended to fund preparing or submitting this brief. Fed. R. App. P. 29(a)(4)(E).
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prohibits the taking of private property for public use without just compensation,
full-stop.

Yet, to avoid applying this Circuit’s recent holding in F.P. Development v.
Charter Twp. of Canton, the district court held that the protection afforded by the
Takings Clause in certain circumstances depends entirely on what branch of local
government does the taking. If a city packages a demand for private property as an
adjudicative decision (a so-called “administrative exaction”), then the demand is
subject to meaningful review under the Supreme Court’s exaction jurisprudence. If
the city places the same demand for private property in an ordinance (a so-called
“legislative exaction”), then those protections disappear.

The district court based this arbitrary distinction on a Ninth Circuit decision,
McClung v. City of Sumner, 548 F.3d 1219 (9th Cir. 2008). But the Ninth Circuit
has recently reversed course in light of Supreme Court precedent. Ballinger v. City
of Oakland, 2022 U.S. App. LEXIS 2862 (Feb. 1, 2022, 9th Cir.). This Court should
not repeat errors from the Ninth Circuit, which the Ninth Circuit has since corrected.

First, the Supreme Court has repeatedly held that the text of the Takings
Clause applies to any government body that burdens property rights, not just the
executive branch. Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot.,

560 U.S. 702, 713—14 (2010); see also, Shelley v. Kraemer, 334 U.S. 1, 14 (1948).
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Second, the universal nature of the Takings Clause is just as applicable in the
context of exactions as it is in other takings cases. The Court’s exaction
jurisprudence is an application of the unconstitutional conditions doctrine to the text
of the Takings Clause. It exists to prevent governments from circumventing the
limitations of the Takings Clause by repackaging demands for private property rights
as alleged mitigation requirements attached to a permit. This protection is no less
important when those demands come from the city council, rather than the executive.

Third, neither the Supreme Court nor this Court has ever drawn a bright line
between legislative and administrative exactions. To the contrary, in developing its
exactions test, the Supreme Court explicitly relied on Texas cases striking down
legislative exactions.

Finally, any fears about applying the Takings Clause to legislative exactions
are meritless. Texas has been striking down unconstitutional legislative exactions
for almost 40 years without any of the ill effects warned by the lower court’s opinion
or the opinions of decades of dissenting justices. The district court’s arbitrary

distinction between legislative and administrative exactions should be overturned.



Case: 21-6179 Document: 22  Filed: 02/21/2022 Page: 9

ARGUMENT
L. THE TEXT OF THE TAKINGS CLAUSE PROHIBITS CERTAIN
RESTRICTIONS ON PROPERTY REGARDLESS OF WHICH
BRANCH OF GOVERNMENT IS INVOLVED
As with other constitutional provisions, we begin with the text. District of
Columbia v. Heller, 554 U.S. 570, 576 (2008). The Fifth Amendment states: “nor
shall private property be taken for public use, without just compensation.” U.S.
Const. amend. V. The Supreme Court has been clear in its interpretation of to whom
this clause applies.
The Takings Clause (unlike, for instance, the Ex Post Facto Clauses,
see Art. I, § 9, cl. 3; § 10, cl. 1) is not addressed to the action of a
specific branch or branches. It is concerned simply with the act, and not
with the governmental actor... There is no textual justification for
saying that the existence or the scope of a State’s power to expropriate
private property without just compensation varies according to the
branch of government effecting the expropriation. Nor does common
sense recommend such a principle.
Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot., 560 U.S. 702, 713—
14 (2010) (emphasis added). Put simply, the Takings Clause, as applied to the states
via the Fourteenth Amendment, “bars the State from taking private property without
paying for it, no matter which branch is the instrument of the taking.” Id. at 715.
This is in accord with the “earliest cases involving the construction of the
terms of the Fourteenth Amendment” which made clear that its prohibitions applied

equally to actions taken by legislative or executive authorities. Shelley v. Kraemer,

334 U.S. 1, 14 (1948) (quoting the United States v. Stanley, 109 U.S. 3, 11, 17
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(1883); Ex parte Virginia, 100 U.S. 339, 347 (1880); Virginia v. Rives, 100 U.S.
313, 318 (1880)).

Here, the district court found that exactions cases demand a departure from
this clear text and history. But, as explained below, the Supreme Court’s exaction
jurisprudence is nothing special. It is merely an application of the unconstitutional
conditions doctrine to the Takings Clause of the Fifth Amendment. Koontz v. St.
Johns River Water Mgmt. Dist., 570 U.S. 595, 604 (2013). Like other enumerated
rights, the right to be free from unconstitutional takings does not lose its contours

when filtered through the unconstitutional conditions doctrine.

II. THE SUPREME COURT’S EXACTION JURISPRUDENCE FLOWS
FROM THE TAKINGS CLAUSE, NOT CONCERNS ABOUT THE
ADJUDICATIVE PROCESS
Generally speaking, “the government may not deny a benefit to a person

because he exercises a constitutional right.” Koontz, 570 U.S. at 604. This rule has

come to be known as the “unconstitutional conditions doctrine.” /d. In practice, the
unconstitutional conditions doctrine, “vindicates the Constitution’s enumerated

rights by preventing the government from coercing people into giving them up.” /d.

And the Supreme Court has used this doctrine to strike down conditions affecting

interests protected by the First, Fourth, Fifth, and Fourteenth Amendments.? The

2 See Pickering v. Board of Educ., 391 U.S. 563 (1968) (First Amendment);
Garrity v. New Jersey, 385 U.S. 493 (1967) (Fourteenth Amendment); Slochower v.



Case: 21-6179 Document: 22  Filed: 02/21/2022 Page: 11

exaction test created in Nollan, Dolan, and Koontz is simply the application of the
“unconstitutional conditions doctrine applied to the Fifth Amendment.” /d.

Although the district court below distinguished Nollan, Dolan, and Koontz as
only involving administrative exactions, the Court’s unconstitutional conditions test
discussed in those cases had nothing to do with which government officials were
involved in the demand. Such a reading ignores the actual holdings of the cases
themselves. Instead, any superficial differences between those cases and other
unconstitutional conditions cases arise from the nature and scope of the two
constitutional rights at issue in exactions—property and just compensation.

The Court’s exaction jurisprudence is crafted in light of “two realities.”
Koontz, 570 U.S. at 604. It is well established that governments can require that
property owners mitigate for harms or “negative externalities” created by the
owners’ use of their property. Koontz, 570 U.S. at 605. For example, if paving a
parking lot on your property causes an adjacent property to flood, the local
government can condition the grant of a parking lot permit on you building drainage
culverts to abate this flooding concern. See id. This sort of mitigation requirement

does not impair property rights, or implicate the Takings Clause, because the right

Board of Higher Educ., 350 U.S. 551 (1956) (Fifth Amendment); National Fed'n of
Fed. Employees v. Weinberger, 818 F.2d 935 (D.C. Cir. 1987) (Fourth Amendment).
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to own property does not include the right to use it in ways that cause a nuisance for
your neighbors. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1029-30 (1992).3
At the same time, history teaches that governments can abuse this permitting
privilege by demanding substantially more in mitigation for a permit than what is
necessary to mitigate for the externalities created by the proposed property use.
Koontz, 570 U.S. at 604—05. In those circumstances, the government is no longer
demanding mitigation at all, but instead attempting to exact a public benefit from the
property owner without compensation by holding the right to use his property
hostage. See, id. If allowed to go forward such demands would circumvent the
Takings Clause by allowing government to use the permitting process to extort
public benefits from private property owners that it would otherwise have to pay for.
The entirety of exaction jurisprudence is therefore best understood as a rubric
to determine when mitigation demanded by a permit condition is actually mitigation
for externalities, as opposed to merely an excuse to gain a public benefit at private
expense. Koontz, 570 U.S. at 606. It does so by setting three criteria for mitigation

demands.

3 However, a government cannot simply declare something a nuisance without

establishing that a particular property use is harming one’s neighbors. See Stop the
Beach Renourishment, 560 U.S. at 715 (“[A] State, by ipse dixit, may not transform
private property into public property without compensation.”).



Case: 21-6179 Document: 22  Filed: 02/21/2022 Page: 13

First the mitigation demanded must have an “essential nexus” to the harm the
government seeks to mitigate. Nollan v. Cal. Coastal Com, 483 U.S. 825, 837
(1987). This ensures that the government is seeking to mitigate harm created by a
property use, and not simply using permitting requirements as pretext to discourage
development or acquire something it would otherwise have to pay for. Nollan, 483
U.S. at 837.

Second, the mitigation must be “roughly proportional” to what is needed to
eliminate the harm or externality which justifies the mitigation. Dolan v. City of
Tigard, 512 U.S. 374, 391 (1994). This is because when the “city demand[s] more”
than what is required, that excess demand is not really mitigation at all, but a demand
for a public benefit at private expense. See id. at 393.

Finally, the assessment of rough proportionality must be based on a site-
specific “individualized determination” that the mitigation is related “both in nature
and extent to the impact of the proposed development.” Dolan, 512 U.S. at 391. This
site-specific approach ensures that governments cannot circumvent the requirements
of Dolan with “conclusory statement[s]” about the public interest. /d. at 395. Instead,
the government must “make some effort to quantify its findings.” Id.

Tellingly, none of these criteria turn on whether it was the city council or a
city development board that made a demand for mitigation. And this makes sense.

An extortionate demand for public benefits well in excess of what is required to
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internalize externalities is no less a taking of private property when it is carried out
by the city council than when it is carried out by a development board.

III. THE SUPREME COURT HAS REPEATEDLY RELIED ON

LEGISLATIVE EXACTION CASES FROM TEXAS TO DEVELOP

ITS EXACTION TESTS.

Given this background, it is not surprising that the Supreme Court has never
drawn a bright line distinction between legislative and administrative exactions. To
the contrary, in both Dolan and Nollan, (the keystone cases in the Court’s exaction
hierarchy) the Court explicitly relied on legislative exaction cases from Texas to
craft its test. See Dolan, 512 U.S. at 390-91, 399, Nollan, 483 U.S. at 839—40 (citing
College Station v. Turtle Rock Corp, 680 S.W.2d 802, 806 (Tex. 1984) (“the [City]
ordinance requires, as a condition precedent to subdivision plat approval, that the
developer dedicate land to the city for park purposes.”) More recently, in Koontz,
the Court again looked to a Texas legislative exaction case to determine whether
decision to hold that a demand for money falls under the Nollan and Dolan
framework. Koontz, 570 U.S. at 603 (citing Town of Flower Mound v. Stafford
Estates L.P., 135 S.W.3d 620, 643 (Tex. 2004) (Declaring a Texas city’s ordinance
unconstitutional when it “required developers either to dedicate land for park
purposes or contribute to a special fund.”).

Indeed, Dolan itself was arguably a legislative exaction in the sense that term

has come to be understood. The City of Tigard had a Community Development Code
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(CDC) which required the City Planning commission to condition permits on “the

dedication of sufficient open land area for greenway . . . for the construction of a

pedestrian/bicycle pathway” if the “landfill and/or development is allowed within

and adjacent to the 100-year floodplan.” Dolan, 512 U.S. at 379. This “applie[d]
broadly to all new development or substantial redevelopment” and, did “not require
individualized, adjudicatory decisionmaking.” Knight v. Metro. Gov’t of Nashville

& Davidson Cty., 2021 U.S. Dist. LEXIS 221927, at *19 (M.D. Tenn. Nov. 16,

2021). In fact, the dissent noted the legislative nature of the exaction in Dolan, 512

U.S. at 412 n.* (Souter J. dissenting). Under the district court’s interpretation such

an arrangement would be a legislative exaction, not an administrative one. Yet, the

Court still found it unconstitutional.

Ultimately, as the Court recently clarified in Cedar Point Nursery v. Hassid,
“[t]he essential question is not . . . whether the government action at issue comes
garbed as regulation (or statute, or ordinance, or miscellaneous decree)” but whether
the action is a taking. 141 S. Ct. 2063, 2072 (2021)

IV. THE EXPERIENCE IN TEXAS COURTS OVER THE LAST FORTY
YEARS SHOWS THAT THERE IS NO ILL EFFECT FROM
PROPERLY PROHIBITING LEGISLATIVE EXACTIONS
Faced with the above-mentioned arguments, advocates for excluding

legislative exactions from Nollan/Dolan review are left with little more than an

appeal to pragmatism. They argue that if legislative exactions are subject to

10
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Constitutional protections, cities will be unable to engage in basic land use
regulations. But, as the Supreme Court recently noted, these complaints have been
raised since the 1940s and they never come true. Cedar Point, 141 S. Ct. at 2078
(“[TThe dissent’s permissive approach to property rights hearkens back to views
expressed (in dissent) for decades.”)

Indeed, Texas is a good example. Texas has never recognized a distinction
between legislative and administrative exactions. And for almost 40 years the Texas
Courts have explicitly rejected any such distinction. College Station v. Turtle Rock
Corp. 680 S.W.2d 802, 806 (Tex. 1984); see also, Town of Flower Mound v. Stafford
Estates, L.P., 135 S.W.3d 620, 643 (Tex. 2004). Yet, life in Texas goes on. U.S. See,
Census Bureau, 2020 Apportionment Results (2021) (Texas was the only state to
add two electoral votes after 2020 census). There is no reason to believe life will not
go on in the states governed by the Sixth Circuit if local governments cannot demand
exactions from private property owners without meeting the modest rough

proportionality requirements of Dolan.

11
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CONCLUSION
For these reasons, as well as those presented by Plaintiff-Appellant, this Court
should reverse the court below and hold that Defendants violated Plaintiff’s Fifth
Amendment rights.
Dated: February 21, 2022 Respectfully submitted,

/s/Chance Weldon

ROBERT HENNEKE

Texas Bar No. 24046058
rhenneke@texaspolicy.com
CHANCE WELDON

Texas Bar No. 24076767
cweldon@texaspolicy.com
CHRISTIAN TOWNSEND
Texas Bar No. 24127523
ctownsend@texaspolicy.com
TEXAS PUBLIC POLICY FOUNDATION
901 Congress Avenue
Austin, Texas 78701
Telephone: (512) 472-2700
Facsimile: (512)472-2728
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