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Parents’ Rights, Children’s Best Interests
The Issue

Since its 1923 Meyer v. Nebraska ruling, the U.S. Supreme 
Court has consistently confirmed the fundamental rights of par-
ents and families. In Meyer, the Court recognized “the right of the 
individual … to marry, establish a home and bring up children” 
is protected by the U.S. Constitution. Two years later, in Pierce v. 
Society of Sisters, the Court reinforced “the liberty of parents and 
guardians to direct the upbringing and education of children.”

Likewise, the Supreme Court of Texas has held that “the 
natural right which exists between parents and their children is 
one of constitutional dimensions” (Wiley v. Spratlan). However, in 
In re C.H., it found that “while parental rights are of constitutional 
magnitude, they are not absolute.”

The natural rights of parents presume the obligation to protect 
children and not harm them. State intervention is appropriate as 
a last resort when parents pose a risk to their children’s health or 
safety. Nevertheless, the proper balance of power between citi-
zens and the state requires a narrow definition of harm. Coercive 
state intervention in the family should be limited to cases where 
(a) serious physical or emotional harm to the child is imminent 
and (b) the intervention is likely to be less detrimental than the 
status quo.

Rather than requiring imminent harm, family courts utilize 
the “best interests of the child” standard when called upon to make 
decisions affecting children. Section 153.002, Texas Family Code, 
provides that “the best interest of the child shall always be the 
primary consideration of the court in determining the issues of 
conservatorship and possession of and access to the child.”

The use of the best interest standard in custody cases is prob-
lematic but not as pernicious as when the standard is employed 
against parents by others. In Reno v. Flores, Justice Scalia clarified 
that, unlike in cases between parents, “‘the best interests of the 
child’ is not the legal standard that governs parents’ or guardians’ 
exercise of their custody” in cases brought by third parties.

The best interest standard not only leads to arbitrary decision 
making but also raises significant concerns about social engineer-
ing. The standard introduces “bias that treats the natural parents’ 
poverty and lifestyle as prejudicial to the best interests of the child” 
(Smith v. Organization of Foster Families). In Parham v. J.R., the 
U.S. Supreme Court established a legal presumption that “the 
natural bonds of affection lead parents to act in the best interests of 
their children.”

Until 2000, the U.S. Supreme Court reliably applied strict 
scrutiny to questions involving the upbringing of children. Strict 
scrutiny demands the state prove that the objective it seeks is com-
pelling (i.e., undeniably necessary) and that the means employed 
to achieve that objective are the least restrictive available.

In Troxel v. Granville, a plurality of the Court failed to apply 
the strict scrutiny to a Washington visitation law, instead subject-
ing parents to a case-by-case balancing test. Some have viewed the 

ruling as softening the Court’s parental rights doctrine, resulting in 
conflicting interpretation, including by Texas appellate courts.

Interpreting the scope of the fundamental right of parents 
to raise their children free from government intrusion in 2019, 
Attorney General Ken Paxton declared “the Due Process Clause of 
the Fourteenth Amendment protects certain fundamental parental 
rights, including the right of parents to make decisions concerning 
the care, custody, and control of their children” and, as a result, 
“Texas courts and this office recognize that ‘state statutes that 
infringe upon a parent’s right to control the care and custody of his 
or her children are subject to strict scrutiny.’”

In June 2020, the Supreme Court of Texas issued a landmark 
ruling in In Re C.J.C., Relator affirming the constitutional right of 
fit parents to direct the care and custody of their children free from 
outside interference. The court unanimously held that the best 
interest of the child standard is embedded with the constitutional 
presumption that it is a fit parent—not a court—who determines 
what is in his or her child’s best interests. Accordingly, the Supreme 
Court of Texas ruled that courts must apply the fit parent pre-
sumption whenever a third party seeks to interfere with a parent’s 
custody of their children.  

Ten states—Arizona, Colorado, Idaho, Kansas, Michigan, 
Nevada, Oklahoma, Utah, Virginia, and Wyoming—have 
responded to Troxel by enacting statutes that define and protect 
parental rights by declaring that parents possess a fundamental 
liberty interest in the upbringing of their children, to be protected 
at all costs against state intervention. Although parental rights are 
protected by various parts of Texas law, the state could improve 
this protection and limit variability by including explicit language 
in statute that is consistent with United States and Texas Supreme 
Court precedent.

The Facts
• Since 1923, the U.S. Supreme Court has declared the funda-

mental rights of parents and has applied strict scrutiny to state 
intrusions into the family. 

• In 2000, the Court in Troxel v. Granville applied a balancing 
test rather than strict scrutiny to third-party claims against 
parents for visitation. 

• Since Troxel, 10 states have enacted legislation that defines 
and protects parental rights. 

• In 2019, a Texas attorney general opinion confirmed that 
parents possess a fundamental liberty interest subject to strict 
scrutiny analysis. 

• In 2020, the Supreme Court of Texas ruled in In Re C.J.C., 
Relator that it is a fit parent—not a court—who determines 
what is in his or her child’s best interests, and that the 
Constitution requires courts to apply the presumption that 
it is in the best interest of a child for custody to reside exclu-
sively with a fit parent. 
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Recommendations
• Enact parental rights legislation which recognizes that parents 

have a fundamental liberty interest in the upbringing of their 
children, giving rise to a right to raise children as parents see fit. 

• Adopt a legal presumption that parents act in the best interests 
of their children. 

• Limit government intervention in the parent-child relationship 
to cases in which physical or emotional harm is imminent and 
state intervention is less detrimental than the status quo.
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