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Clean Power Plan
The Issue

In early February 2016, the U.S. Supreme Court granted a stay 
of the Environmental Protection Agency’s (EPA) Clean Power Plan 
(CPP), freezing the rule’s implementation until final review by the 
courts. In response to petitions from more than two dozen states 
and many industry groups, this was the Supreme Court’s first stay 
of an administrative rule, reversing the D.C. Circuit’s earlier denial. 

The CPP, linchpin of the Obama administration’s climate pol-
icy, is the most sweeping regulation in EPA’s history. The rule car-
ries a $7.2 billion annual price tag. This is a conservative estimate, 
as total costs amount to over $30 billion. The rule has evoked the 
ire of constitutional scholars who view it as a fundamental viola-
tion of the U.S. Constitution’s provision on the separation of pow-
ers. The rule  exceeds the legal authority that Congress delegated 
to the EPA through the Clean Air Act. In the CPP, the Obama-era 
EPA asserted the authority to federalize and overhaul the country’s 
electric power system, long a prerogative of state authority.

According to the EPA’s own calculations, the CPP’s goal to 
cut CO2 emissions from electric generation by 32% would result 
in a mere 0.018 degree Celsius reduction in the rate of warming 
predicted by the Intergovernmental Panel on Climate Change 
(IPCC)—an immeasurable change. The rule would impose on 
Texas one-fifth of the total national obligation to reduce CO2. The 
total volume of CO2 emissions that the EPA’s rule intends to reduce 
by 2030 is emitted by China in less than two weeks.

The CPP’s CO2 standards would have forced fuel switching 
from coal to natural gas on a vast scale and also assumed a 150% 
increase in renewable sources that cannot provide reliable energy. 
The EPA’s rule conveniently ignores the fact that Texas, at 14,000 
megawatts (MW) of installed electric capacity, is already America’s 
largest renewable energy generator. The CPP would have forced 
the state to increase its installed renewable capacity by 200%, an 
additional amount of wind and solar generation that is more than 
any other nation produces at present. The carbon cuts necessary to 
meet the final goals of the rule in 2030 would limit even natu-
ral gas-fired generating plants and force a massive expansion of 
renewables. 
The Facts
• The U.S. Congress has never explicitly delegated to EPA the 

authority to directly regulate human-induced emissions of 
CO2.

• The previous EPA projected that the CPP rule would force the 
early closure of over 16,500 MW of coal-fired generation by 
2020—roughly 15% of Texas’ total 110 gigawatts of electric 
power.

• Texas joined 28 other states in a suit challenging the CPP. 
• The CPP will cost at least $7.2 billion annually to curb 32% of 

CO2 emissions in exchange for a 0.018 degree Celsius change 
in global warming.

• The Supreme Court stayed the CPP until full judicial review is 
completed.

• The U.S. Congress disapproved the CPP under the Congres-
sional Review Act. President Trump’s Executive Order 13783 
(“Promoting Energy Independence and Economic Growth”) 
directed EPA to review the CPP. On the basis of this review, 
finding that the CPP was unlawful, EPA proposed the repeal 
of the CPP in late December 2017. EPA also issued an Ad-
vanced Notice of Proposed Rule (ANPR) to replace the CPP 
with a lawful rule in late December 2017.

• The rules to repeal and to replace may be adopted in late 
summer 2018.

Recommendations
• Texas should not expend any state resources in an effort to 

comply with EPA’s CPP until full judicial review on the merits 
by the Supreme Court.

• Texas should learn from the grim lessons of European coun-
tries who aggressively rushed to renewable energy as a way to 
displace fossil-fueled electric generation.

• Any rule to replace the CPP must apply control measures to 
the source of emissions “inside the fence.”
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