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Bringing Down the Housing
Restrictions

by Kathleen Hunker, Senior Policy Analyst

Executive Summary

Overall Texas does a remarkable job of empowering residents with

ample opportunity to secure the goods and services that make up a KEY POINTS

good quality life. Its combination of low taxes and minimal govern-

ment intervention in the economy—what has affectionately been = Contrary to historic trends, hous-
dubbed the Texas Model—encourages the economic efficiency that ing affordability has declined in
keeps costs low but salaries high. key parts of the state.

No matter how successful an economy is, however, there are always * Land use regulations and other re-

going to be those who struggle. Because of the investment required,
that struggle is often first apparent in the housing market, where costs
regularly consume upward of 30 percent of a households income.
Texas has some of the most inexpensive real estate in the country, but, struction of new affordable units.
even here, the cost of adequate housing can threaten to overwhelm
residents trying to get ahead, especially in cities that deviate from the
Texas Model. The periodic difficulty that Texans face with respect to

strictions on property rights have
added significant costs to the con-

= Peeling back municipal regulations
on land use will help keep costs

securing an affordable home begs the question of whether the cost of low and give low-income Texans
housing in Texas—particularly in urban centers—can be reduced on a greater housing options.
widespread basis.

Concerned lawmakers have already enacted several legislative strategies along these lines. The exact details vary, but al-
most all rely on positive government action, aimed at either supplementing the market or mitigating the ill effects should
the worst happen. This strategy is a mistake. Texas cannot, through subsidies and mandates, spur growth in the housing
supply without first confronting the reasons behind its constriction. Energies instead should be directed at pruning the
dense land use codes, which suppress the housing supply and drive up prices.

The challenge of securing affordable housing in Texas is not random. Local municipalities have slowly distorted Texas’
housing market by adding successive layers of regulations and delays, which in turn have added to the final costs of new
and retrofitted units. Residents have limited flexibility in how much they can spend on accommodations. This means even
small increases due to government action can price out residents from what's available on the market. Evidence shows that
a strong commitment to property rights corresponds with lower prices and greater accessibility because suppliers have the
freedom to dedicate their land, materials, and labor to its most efficient use. Texas policymakers have repeatedly exhibited
a strong drive to expand Texans’ access to life’s necessities and comforts. Minimalizing the local encumbrances on develop-
ment and construction would represent a good place to start.
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A Well-Deserved Reputation

Whenever an assessment is made of a state’s economic
prowess, the conversation almost inevitably circles back to
how well its citizens can provide for themselves and their
families. As the means of production and consumption be-
come more dynamic, the numbers of those who can flour-
ish multiply.

By this measure, Texas deserves all the praise it receives as a
land of opportunity and promise. Its amalgamation of low
taxes, restrained public spending, strong property rights,
and predictable regulations—often referred to as the Texas
Model—has created a dynamic economy, where residents
have ready access to the resources that are imperative to
attain a good quality of life (Ginn & Ishankulov). Dr. Vance
Ginn explains that thanks to the state’s free-market poli-
cies, Texas has created 73 percent of the U.S. total nonfarm
jobs in the last 15 years and has enjoyed a below average
unemployment rate since September 2006 (5). His report
also notes that, adjusted for the Consumer Price Index, real
private pay is 67.3 percent greater in Texas than the U.S.
average (10).

Texas is among the more affordable
housing markets in the country, scoring
an average affordability index value
of about 20 percent higher than the

nation as a whole from 1999 to 2014.

The benefits of the Texas Model do not stop there. Mini-
mal interference in the economy lets producers respond to
competitive forces and pursue business models that reflect
both the demands of consumers as well as the scarcity of the
materials, labor, and capital that comprise a final product.
Producers are not required to adopt inefficient practices as
often, and the relative lack of land use controls allows for
more housing supply to meet the demand. In consequence,
fewer unnecessary costs filter down the transaction chain.
For this reason, Texas has a comparatively low cost of living
when held against the backdrop of other, more regulated
states. The Missouri Economic Research and Information
Center, for instance, ranked Texas as having the 14™ lowest
cost of living in the third quarter of 2015 (MERIC). Mon-
eyRates.com, meanwhile, identified Texas as the best state
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to make a living because, in its words, “[a]lthough average
wages in Texas was only slightly above the national average,
workers in Texas get good value from those wages.”

Moreover, Texas earned high marks regardless of wheth-
er the investigated area was classified as rural or urban.
Forbes determined that salaries stretch further in Houston
than any other large metropolitan region in the country.
Dallas—Fort Worth was not too far behind, coming in fifth
(Forbes). High-density cities tend to incur fierce competi-
tion over basic goods and resources. That Texans can ex-
perience low costs in the state’s largest and fastest growing
cities similar to those in small town America suggests that
Texas’ ascendancy is less about the blessings of vast open
space and more about the liberty Texans enjoy.

For evidence, one only need look at how the Texas econ-
omy meets its residents’ housing needs. According to the
Real Estate Center at Texas A&M, Texas is among the more
affordable housing markets in the country, scoring an av-
erage affordability index value of about 20 percent higher
than the nation as a whole from 1999 to 2014 (Gaines 1-3).
Whereas less than 20 percent of homes in California’s four
largest cities were deemed affordable to residents earn-
ing the local median income, only one Texas city, Laredo,
had less than half of its housing stock available at afford-
able rates (NAHB). The rest were scattered along the upper
end of the scale, with a solid plurality hovering close to the
60 percent mark, including Austin, San Antonio, Houston,
Corpus Christi,and McAllen.

Even nowadays, with Texas undergoing considerable
population growth, the state wielded enough economic
energy and efficiency to maintain an affordability index
rating of 1.71 in the second quarter of 2015. This means
that the state’s median income was 1.71 times higher than
the income required to qualify for a mortgage on a medi-
an-priced home (U.S. Census Bureau; THAI). Dr. James P.
Gaines, chief economist at the Real Estate Center, observed
that although conditions have gotten “pricey” compared to
previous cycles,“[c]Jompared with communities around the
country, most Texas communities remain a housing bar-
gain in terms of general price levels and availability” (The
Katy News). Texas may endure the booms and busts that
are incumbent to economic cycles, but overall the housing
market has proven durable and remains competitive.

The results speak for themselves. The large majority of Tex-
ans continue to have access to adequate accommodations,
and the Texas economy continues to fulfill its purpose at
or above expectation. Any attempt to analyze recent trends
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without that framework in place risks misidentifying if and
where improvements ought to be made.

The Texas Market Tightens

The term ‘affordability; whether in connection to housing
or elsewhere, refers to the relationship between income lev-
el and price (Gaines 1). The former concerns the amount
of resources with which the consumer has to bargain, while
the latter describes how much of those resources the con-
sumer will relinquish in an exchange. As the distance be-
tween the two figures grow, the more affordable a good or
service becomes. Here in Texas, the opportunity for higher
real income has been on the rise, but there are concerns
about potential elevated housing costs as well.

Media outlets throughout the state have reported increases
in housing costs along with a reduction in the ability of
developers to build or revamp starter-homes and other
types of modest accommodations (Janzen; Larue; The
Katy News; see also Assanie 6). The Houston Chronicle
noted that “soaring home prices” could “alienate first-time
homebuyers, leave the middle class with fewer options, and
drive low-income residents into rundown apartments”
(Mulvaney). The article then speculated that a couple more
years of double-digit increases would likely “chip away” at
area’s well deserved reputation for affordability.

The media’s analysis seems to be directly on point. By nearly
every metric, Texas housing market has tightened around
low-income and middle-class residents alike. The median
home sales price, for example, rose from $147,600 in 2010
to $184,400 in 2014, an increase of 24.9 percent (Real Es-
tate Center). The severity of the trend varied region from
region, but the upturn was experienced in each of the five
largest housing markets, with Dallas witnessing the biggest
increase at 29.9 percent and San Antonio witnessing the
smallest at 19.7 percent (Real Estate Center).

Rental units have followed a similar path, albeit with a shal-
lower statewide peak. According to the U.S. Census Bureau,
median rent in Texas swelled from $647 per month in 2010
to $735 per month in 2014. That is an increase of 13.6 per-
cent in four years, or 34.9 percent if compared to 2005
rates (American Community Survey). To put the numbers
in context, median income in Texas only rose by 9.1 per-
cent from 2010 to 2014 (American Community Survey).
This means that rental costs accelerated at a rate of almost
50 percent faster than gains in median income, whereas
the speed at which the median home sales price grew was
more than double.
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Experts now worry that business models centered on
homes sold for a $150,000 or less are no longer sustain-
able and that even the $200,000 home may be phased out
(Shaver; McArdle). Market trends seem to agree with them.
The percentage of new homes priced below $150,000 has
fallen to single digits in each of Texas’ main markets, with
Austin edging out Dallas/Fort Worth in first quarter 2014,
4.3 percent compared to 6.5 percent (Metrostudy, 2-5). To
look at the shortage from another angle, the Real Estate
Center clocked Texas™ affordability index score for first-
time homebuyers at only 1.17 (THAI). While still on the
right side of the threshold, the margin leaves low-to-mid-
dle income Texans a small doorway with which to enter
the housing market.

Low-income renters have not fared much better. Multi-
unit complexes benefit from a better economy to scale.
Their costs, however, are driven by similar land, mate-
rial, and labor inputs as the construction of a single family
home. The pressure has led to a mismatch in some income
brackets between the demand for affordable units and the
supply. Austin provides a good case in point. The city re-
cently hired BBC Research and Consulting to quantify the
city’s greatest housing needs. Within that report, the au-
thors discovered that 27 percent of Austin’s renters in 2012
earned less than $20,000 per annum, but only 4 percent
of the city’s rental units fell within these residents” maxi-
mum price range of $500 a month including utilities (25).
In other words, about 40,000 low-income Austin renters
are struggling to pay rent in the city’s existing market (26).
Austin suppliers already have started to respond, but dis-
tortions from regulation have slowed down construction
and pushed developers toward higher end products with
larger rates of return (Novak 2015; Novak 2016). The pat-
tern repeats throughout the state.

A Problem of Government, Not Markets

Despite the recent increases in costs, Texas housing is still
quite affordable as compared to other markets. To help
keep it this way; it is worth examining why prices increased.

The answer is complicated. On the one hand, the price in-
crease could stem from natural changes in the market. The
expansion of Texas industries, such as hydrofracking, has
tapped into the housing market’s traditional labor source,
making labor more expensive (Ro; Palacios). In addition,
the demand for housing has increased due to the states
dynamic employment opportunities and low cost of living
which has enticed 1.8 million new residents from 2010 to
2014 (U.S. Census Bureau). Not one, but three Texas cities
made the U.S. Census Bureau’s national list of fastest grow-
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ing metropolises. A growing population invites competi-
tion over scarce resources. As might be expected, the cost
of nearly every input has seen a sharp increase over the last
few years whether it be land, labor, or building materials

(Metrostudy).

Ending there, however, would leave the story only half read.
In April 2011, the National Association of Home Builders
(NAHB) surveyed a panel of single-family contractors on
whether certain categories of regulation had made it more
expensive to bring new residential projects to market. Af-
ter sifting through hundreds of responses, the NAHB de-
termined that government regulations comprised of 25
percent of the final sales price on average (Emrath 1 & 8).
In other words, a quarter of what consumers paid out of
pocket did not stem from the market, as in the costs of ma-
terials and labor involved in constructing a home. Rather,
the money went toward attending to the manifold require-
ments that local governments had woven into the law.

Matthew Rognlie, a doctoral student at M.IT, explains
further. He remarks, “the literature studying markets with
high housing costs finds that these costs are driven in large
part by artificial scarcity through land use regulation” (18).
He then extrapolates that many of the recent trends in
wealth and income, and their apparent concentration in
the hands of a few, can be explained by super-normal re-
turns on property investments (18). As evidence, he refer-
ences two studies, one examining New York City and the
other California. Both found that stringent regulations had
adiscernible impact on prices as well as the housing supply,
to the extent that the sample areas had lifted the market’s
entry point much higher than it would have been under
free-development policies—50 percent in the most densely
regulated cities (Quigley & Raphael 11, 16-17; Glaeser 351).

From there, the adverse effects only build up. In each ex-
amined market, heavy regulations discouraged developers
from erecting new units in spite of high demand. The New
York City report, for instance, observed that at the time
of its publication in 2005, Manhattans housing stock had
grown by less than 10 percent since 1980 (Glaeser 333).
The borough had witnessed “a substantial contraction in
the number of residential building permits” in that period,
along with “a decline in the share of new units in tall build-
ings, and substantial heterogeneity in the height of what
does get built” (Glaeser 333). The authors could identify no
other externality which would account for the disparity.

Researchers in California concurred, noting that thanks to
stringent regulations, “those cities with the greatest increas-
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es in housing demand experienced the lowest increases in
new housing supply” Indeed, the California study deter-
mined that every local ordinance held inventory growth
back by 0.3 percentage points on average, with multi-family
units taking the hardest hit in elasticity (Quigley & Raphael
17). Development projects must punch through dozens, if
not hundreds, of regulations before completion. Each one
pours more sand into the saddlebags. Hence, a 0.3 percent
difference may not seem statistically daunting, but when
projected over the entirety of city’s building and land use
codes, it takes on a charged significance.

Hills and crests are a natural part of any economic cycle. A
modest tightening of the housing supply is therefore to be
expected in light of population growth or other changes
in demand and supply. What California and New York
City demonstrate is that excessive regulations forestall the
market’s anticipated corrections. In an unrestricted market,
developers would work to satisfy a region’s housing needs
until balance was reobtained or there was an overcorrec-
tion in supply. Neither has occurred in California and New
York City because rigid controls in how residents use and
develop their land have made new construction physically
or financially unfeasible. Texas is in the midst a natural
upsurge in demand and price. The length and severity of
those trends, however, finds cause in the repeated disregard
of property rights by local governments.

City-Shaped Holes in the Texas Model

In light of Texas’ record on property rights, the connection
between land use regulations and the market’s recent tight-
ening may not be readily apparent. The Texas Legislature
has gotten more perceptive of its constitutional limits, such
that at the state level, citizens have greater protection in us-
ing and disposing private property than they have enjoyed
in decades (Hunker). The state now safeguards its citizens
from a broader category of eminent domain abuse; tenta-
tive attempts at reforming property taxes have moved for-
ward, and the Private Real Property Preservation Act gives
landowners a remedy when state and county actors reduce
the property’s value by at least 25 percent, although there
is a pregnant exemption in the statute, which will be ad-
dressed momentarily.

Not every elected body has chosen to follow the Texas Leg-
islature’s example. Through the slow course of time, Texas
cities have fastened a series of regulatory weights onto the
construction and development of new residential projects,
with the result that local housing markets no longer re-
spond with the same gusto to changes in supply, demand,
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and input costs. Restrictions on private property have al-
ready altered the practices and business models of local
suppliers in Central Texas and that these changes have
extorted a heavy toll on both the final sales price and the
regions housing mix. Logic advises that nigh identical reg-
ulations in other areas of the state will have a correspond-
ing effect. The regulatory environment in Texas has not yet
caught up to the density or complexity of regulations pres-
ent in New York City and California, but conditions prove
closer than most would expect.

If Texas wishes to retain its reputation for affordability, then
reform needs to occur across all levels of government. Tex-
as municipalities would, ideally, entrench substantive and
procedural rules that encouraged self restraint, whereas
the Texas Legislature would remove or at least curtail those
powers most prone to abuse. That task, however, is easier
said than accomplished. The character, shape, severity, mo-
tivation, and prevalence of land use regulations can have
as much variation as the legislators who wrote them into
law. As such, the discussion would benefit from a fuller un-
derstanding of where regulations deviate from the Texas
Model and where that departure has the most bearing on
the market.

Zoning Restrictions

Of the different types of land use regulations, zoning is per-
haps the most prevalent. It certainly can have a severe im-
pact upon a property owner’s pocketbook, with the Texas
Supreme Court upholding zoning laws that had depleted
as much as 50 and 84 percent (Sheffield Development Com-
pany, Inc. v. City of Glenn Heights, 677; Mayhew v. Town of
Sunnyvale, 927). 1t also happens to be a prime example of
what can befall once the desire for political expediency cuts
even the slightest chink into the Constitution’s armor. In-
deed, the history of zoning starts off quite humble. Cities
used it in order to preempt common law nuisances and en-
sure the compatible use of adjacent properties. In the years
since, zoning has become the primary conduit through
which local governments project and enforce their vision
of what the community should look like.

The regulations can get pretty specific. The primary feature
of zoning divides the territory of a political subdivision
into districts, with each one coupled to a specific type of
land use [e.g., residential, commercial, industrial, agricul-
tural, etc.]. In addition, municipalities have learned to affix
a secondary set of regulations that not only control the in-
tensity of development, but also its character and aesthet-
ics. Through zoning, a city’s governing body may regulate
the height, size, location, and use of buildings. It may limit
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the percentage of impervious cover and, as applied to his-
torical districts, govern the alteration of existing structures.

Texas law grants cities fairly expansive zoning authority.
As per Chapter 211 of the Texas Local Government Code,
Texas cities may adopt zoning regulations so long as “the
purpose” is to “promot[e] the public health, safety, morals,
or general welfare and protect[ | and preserv[e] places and
areas of historical, cultural, or architectural significance”
(§211.001). There are a few procedural obligations the cit-
ies must meet, such as public hearing notices, but for the
most part the limits only brush against the periphery. They
do not strike at what would be considered a core zoning
power. What is more, the Texas courts have exhibited a
firm reluctance to police municipalities when zoning regu-
lations test statutory boundaries. Zoning decisions have a
presumption of validity and so absent a finding that the
city failed to “substantially advance” a legitimate inter-
est, local officials confront few legal barriers when they
divorce owners from decisions about their property’s fu-
ture (Thompson v. City of Palestine 581; Mayhew v. Town of
Sunnyvale).

If Texas wishes to retain its reputation
for affordability, then reform needs to

occur across all levels of government.

Unsurprisingly, Texas municipalities have not been demur
in their adoption of zoning ordinances. Throughout the
state, city codes have laid a thick mesh of regulations on
top of the use of private property, with each one varying
in length, complexity, vagueness, and aversion to devel-
opment. The City of Dallas, for instance, has 40 separate
types of zoning districts, 18 of which are residential (Dallas
Development Code §51-4.101). Amarillo in contrast has a
relatively sparse zoning code with 18 districts altogether,
of which only eight are residential (Amarillo Code of Or-
dinances §4-10-61). From there, the regulations only delve
farther into the weeds. Friscos zoning ordinance spans 336
pages and includes, among other constraints, a masonry
requirement for the exterior facades of residential build-
ings, landscaping standards, a set procedure for tree re-
movals, and specified minimums for the dwelling area as
well as the front, side, and rear yards (Zoning Ordinance
§4.07.09, §4.02.10, §4.01.03, & §2.06.04). It is not uncom-
mon for Texas cities to exercise tight control over the de-
sign, makeup, and aesthetics of new and existing structures
through zoning.
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This level of micromanagement can exact a heavy price on
the housing market. To start with, it removes entire tracts
of land from residential development. Property owners
soon find that what seemed like an attractive location for
a housing venture has, in fact, the wrong use designation
or density restriction. Changing the property’s zoning can
prove near impossible in certain jurisdictions, so there is a
strong likelihood a project proposing an unapproved use
will either not move forward or proceed on a much small-
er scale or only after the developer has endured significant
administrative delay. According to one report presented at
the University of Texas, developers found the administra-
tive delay associated with regulations particularly chal-
lenging because it was “unpredictable;” “hard to control,”
and “increase[d] investment risk” (Shannon 10). In addi-
tion, the detailed specifications—masonry requirements,
visitability ordinances, drainage plans, and the like—slow-
ly inflate the cost of construction so that business models
centered on low-end housing are no longer viable. Each
strata of housing stock has an expected margin for profit.
Many zoning prerequisites only add marginally to con-
struction costs, but taken in the aggregate, the zoning code
can eat into profits quite rapidly. Builders are forced to ei-
ther raise the price or move to a more upscale product. In
either case, fewer affordable units are produced and local
markets become less accessible to low-income Texans.

Tight zoning restrictions can cause
collateral damage on an area’s cost
of living, driving up the price of
goods and services, which then
compounds a household’s difficulty
in accumulating enough capital

to buy or rent a place to stay.

Nor does the harm end there. Tight zoning restrictions can
cause collateral damage on an area’s cost of living, driving
up the price of goods and services, which then compounds
a household’s difficulty in accumulating enough capital to
buy or rent a place to stay. The Hon. Chuck DeVore tested
that connection. Using a multivariate regression analysis
which incorporated data on urbanization, cost of living,
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and property rights at the state level, DeVore learned that
the state’s cost of living was more contingent on its degree
of land use freedom than its level of urbanization (2-3).
This connection helps explain why Houston performs so
well in national lists that rank cost of living, even when
compared to other Texas cities (Kotkin; Forbes 2015).
Houston has the distinction of being the only major U.S.
city without a formal zoning regimen. Although develop-
ment is somewhat curbed through setback, curb cuts, and
other development restrictions, its comparative flexibility
let market participants respond to conditions as they ex-
ist and not how the local government wishes them. Prices
hover closer to their base costs and put less strain on other
parts of the economy. Zoning regulations, therefore, have
the distinction of disrupting both sides of the affordabil-
ity equation. They directly contribute to the cost of the
product as seen in the priced out effect, and they also chip
away at the resources families have procure and maintain a
dwelling. The disregard of property rights takes away what
opportunities the Texas Model helped create.

One last observation, there is indications that the added
costs inflicted by zoning regimes are in fact a significant
reason behind the policies’ existence. Dr. William A. Fischel
explains, “For most people, an owner-occupied home is the
largest single asset they own” (16). With no other way to
indemnify against depreciation, homeowners rely on lo-
cal regulatory codes to lessen the risk. The Hon. Chuck
DeVore agrees; only he takes the conclusion one step fur-
ther. DeVore observes that zoning essentially entrenches
the interests of those already located in the community at
the expense of those seeking admission (2). Homeowners
benefit from higher land values, but prospective buyers
must confront a taller hurdle to secure an investment of
their own. Access to a basic human necessity is traded for
the comfort of others. As DeVore quipped, through zon-
ing, entrenched neighbors can “prevent newcomers from
paving paradise to put up a parking lot” or, as is more often
the case, building low-cost homes (2).

Impact Fees

Like zoning ordinances, impact fees pivot on a premise
which finds some harmony with traditional notions of
property rights. Also like zoning ordinances, impact fees
can be prone to abuse. The purpose of an impact fee is
to hold the beneficiaries of a property’s development ac-
countable for the external costs that the development has
on public infrastructure and public services. Municipal
responsibility has evolved since this country’s founding.
Cities now coordinate many of the basic amenities that
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Texans associate with modern life, including roads, water
access, sanitation, and education. Impact fees recognize
this fact and are designed to ensure that existing residents
are not unduly burdened by an unpaid benefit elsewhere
in the system. There is some dispute on whether new de-
velopment projects pay for themselves. In addition, some
reasonably argue that the benefit of new housing units jus-
tify the public absorption of infrastructure cost if only be-
cause of their impact on affordability. Nevertheless, there
is little dispute that in their proper form, impact fees can
advance a legitimate government interest.

In colloquial terms, an impact fee is any money imposed
by a local authority as a condition of development. Here
in Texas, the legal definition is a bit narrower. According
to Chapter 395 of the Local Government Code, Texas cit-
ies may levy impact fees to fund required capital costs for
locally provided roadways, water and wastewater facilities,
as well as storm water, flood control, and drainage facilities
(§395.001; §395.011). Cities may impose other fees, costs,
and exactions, but they fall under a different technical des-
ignation. A utility connection fee offers a good illustration;
it is an inescapable cost of new developments which can
be funneled to related capital improvements, but they also
fund an ongoing service and so sidestep the statute.

The danger posed by impact fees, both official and other-
wise, is that they prove relatively easy to transition from a
way to recoup public losses into a source of revenue for the
city. Texas’ Local Government Code outlines specific pro-
cedures governing the adoption of a Capital Improvement
Plan along with limitations on how municipalities should
calculate capital costs to prevent this abuse (§395.014).
However, because the plans have to incorporate assump-
tions about future land use and costs, the process provides
a large enough opening for local authorities to overesti-
mate, either out of an overabundance of caution or to gen-
erate public funds. Moreover, many of the fees imposed
by Texas cities do not share the same statutory protection.
Some connection between the fee schedule and the costs
incurred by local authorities is expected, but cost are of-
ten diffused among various offices and departments and
prove taxing to track. This makes it difficult to distinguish
what monies cover the physical and administrative cost of
tendering public services and what if any is designed to
achieve a padded budget. Combine the opaqueness with
the general rule of thumb for the government to budget for
the worst case scenario, and a city’s fee schedule becomes
fertile ground for government growth and a burdened
housing market.
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Abuse of a city’s impact fees occurs in increments. It is
therefore rare to find a charged amount completely un-
anchored to tangible expenses assumed by the city. Few
known examples exist that would incite strong public
anger. What is available for prompt discussion is how the
fees levied on new housing projects have risen across the
state over the last few years. For instance, in San Antonio,
participation in a regional storm water project requires the
payment of a fee in lieu of [FILO] on-site detention. After
passage of a 2013 ordinance, the per-acre cost for single
family development doubled, from $1,200 the year before
to $2,600. The FILO fee for apartments went from $1,600
per acre to $4,570 during that same period (Ordinance
2013-01-31-0074). Likewise, the city’s water supply im-
pact fee jumped from $1,590.00 in 2014 to $2,796 in 2015
(Krier & Moore). These are but two specimens; a housing
venture may pass through dozens before completion.

Of course, city official rationalize that fee increases reflect
changes that the city has experienced in the delivery of
public services. That may very well be true. Land, labor, and
raw materials have gotten pricier, as participants in housing
the market have learned firsthand. It makes sense that cit-
ies would bear the brunt of that contraction too. Even still,
Texas cities may wish to hesitate before shuffling new or
predicted expenses onto proposed housing ventures. Im-
pact fees directly add to construction costs and, consider-
ing Texas’ seller’s market, to the final sales price as well. The
distortion may not be as great as either zoning or regula-
tory delay—for one thing, developers can more accurately
anticipate a fee schedule—but it nonetheless functionsasa
barrier to entry for low-to-middle income Texans.

Well-Intended but Misguided Strategies

Concerned lawmakers, both in Texas and elsewhere, have
already identified housing affordability as a high priority
item and, accordingly; have either enacted or proposed leg-
islation that seeks to make housing more affordable. Each
program differs in its funding, target population, and or-
ganizational structure, but almost all assume that positive
government action is needed if the market is to provide
ample units at obtainable prices.

The Housing Tax Credit (HTC), for instance, is a federal
policy scheme administered by the states. It attempts to
direct private capital toward the creation of affordable
rental units by offsetting the sunk costs with a dollar-for-
dollar reduction in an investor’s federal income tax. Often
praised as the most successful rental affordability program,
HUD estimates that as of 2011, the credits have produced
nearly 2.4 million units nationwide (Khadduri, et al. 2)
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The Section 8 Housing Choice Voucher Program takes an
alternative approach. Whereas HTC gives money to de-
velopers in the hopes of spurring a larger supply of low-
priced apartments, Section 8 Housing supplements a qual-
ified renter’s diminished income with a housing subsidy. In
theory, the combined amount would enable participants to
afford higher rents and thereby gain access to more units
on the market, preferably in better condition and in better
neighborhoods. The object is to work within the existing
inventory. Low-income participants merely would have
the opportunity to start their search from an elevated rung
on the ladder. Project Access adopts a similar strategy but
is targeted at more vulnerable populations, namely indi-
viduals with a permanent mental illness and/or physical
disability.

Keeping with the federal government’s past intrusions
on this topic, the Obama Administration has also offered
its two cents on why low-income Americans have so few
housing choices. In a January 2015 speech, President
Obama put at least part of the blame on unusually tight
underwriting standards, which he worries will deny pro-
spective first-time homebuyers access to necessary lines of
credit (Obama). The President therefore recommended a
reduction in the annual fees charged by the Federal Hous-
ing Administration (FHA), a government agency that pro-
vides mortgage insurance to certain pre-approved lend-
ers. Mortgage insurance lessens the risk of default posed
by low-income borrowers and is viewed by many as a key
source of financing. The White House hopes that the “low-
ered premiums will create opportunities for 250,000 new
homeowners to purchase a home over the next three years”
(Office of the Press Secretary).
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In addition, certain offices within the Administration have
suggested that the problems of housing affordability have
been aggravated by subtle forms of discrimination. On
that front, HUD has recently finalized its Affirmatively
Furthering Fair Housing regulations, which oblige local
jurisdictions to conduct a detailed analysis of their demo-
graphic profiles, including race, national origin, English
proficiency, and class. The jurisdictions must also identify
factors that account for imbalances in the population as
well as develop a plan to remedy any discovered disparities
(Federal Register). Failure to comply would result in the
loss of federal grant money.

Few could take issue with the moral instinct embodied by
these proffered programs. Adequate housing represents a
basic human necessity; its absence has a documented, cor-
rosive effect on the mental, physical, and emotional health
of Texans. Multiple studies have connected the lack of
housing to greater vulnerability to disease, violent crime,
and sexual abuse (Institute of Medicine 39-75; Lewis et
al. 921; Wrezel 61-64; Morrison 879-81; Meinbress et al.
130-32). A smaller but still significant amount of research
shows that even the apprehension of losing one’s home can
expose a household to an array of negative health conse-
quences. Likewise, the inability of Texans to access more
stable neighborhoods can bar them from the institutions
that facilitate economic mobility, such good schools, civic
clubs, banks, and commercial services. It speaks well of the
Texas Legislature that its members want to shield residents
from the anxiety and deprivation that high housing prices
can cause.

The Texas Public Policy Foundation therefore challenges
the strategy, not the intent, of these programs, which treats
the symptoms of a tightened market but never truly at-
tends to the reasons behind the market’s newfound imper-
meability.

Texas has seen a decline in affordability not because of
a flaw in the market itself, but because cities have slowly
encumbered the supply side with unnecessary costs and
delay. Zoning ordinances, impact fees, administrative un-
certainty, and general micromanagement all have led to
artificial scarcities along multiple points in the chain of
production, resulting in developers moving away from
low-end projects. Housing expenses have risen, and the
supply of affordable units has waned. It is a sharp departure
to Texas’ traditional fidelity to private property rights and
to the tested wisdom that market actors pursue the most
economically efficient outcome when given the liberty to
respond to market forces as they occur.
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Existing affordability programs ignore this terra firma
underneath recent housing trends. As an alternative they
attempt to bridge the gap between income and cost by ar-
tificially adding money to one or both sides of the trans-
action. Sometimes the money is directed at the producer
in the hopes of creating an expanded supply; other times
it is given to consumers so that they can access more of
what's already available on the market. None actually target
the regulations behind the increased housing costs or the
slowdown in the construction of low-priced units. Hence,
the programs can never get ahead of the problem facing
Texans, especially the low income. They can only respond
and catch up. The need for affordable housing is never re-
ally reduced so much as it is masked.

This is not say that there is no role for government pro-
grams that subsidize (in one respect or another) housing
options for the destitute and infirm. But, if the goal is self-
sufficiency, then a strategy that mitigates damages is not
enough. Legislative efforts should be directed toward re-
moving the hurdles to affordable housing. In other words,
lawmakers should pare down land use restrictions.

Recommendations

By adopting a model of low taxes, limited spending, and
less regulation, the state of Texas has done a better job than
most at allowing residents to provide for themselves and
their families. This is true especially in the housing mar-
ket, which demands a sizeable investment and is there-
fore a spot where Texans will often struggle in the event
of financial difficulties. To this day, Texas has one of the
most affordable housing markets in the country. It enjoys
low unemployment and lets Texans take home more in
real private pay. It also has a below-average homelessness
rate, although its displaced population is quite high due the
state’s sheer size. For these reasons, among others, Texans
are very quick to trumpet the state’s success to those who
live outside its borders but yearn for better opportunities.

However, just because Texas does well in creating housing
prospects does not mean that it cannot do better. As has
been noted, housing affordability has declined in key parts
of the state as prices rise faster than gains in income. There
is now a gap in certain income brackets between what's
available on the market and what Texans can afford.

Several legislative strategies have already been enacted that
seek to reverse this decline in affordability. They all vary
with respect to their structure and design. Yet, all act under
the assumption that forceful government action—some
mixture of mandates, subsidies, and incentives—is needed
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to make housing more affordable. Such strategies, although
enacted with the best of intentions, at best respond to the
symptoms of a tightened market. They do not target the
causes. As a consequence, the government is forever playing
catch up.

Housing prices have risen in large part because government
regulations on land use have created an imbalance between
supply and demand. Texas” past economic success shows
that free markets, propped by a strong defense of private
property rights, offer residents the greatest chance at flour-
ishing. Local governments throughout Texas have deviated
from that model by imposing dense regimes of zoning laws,
impact fees, regulatory delay, and general micromanage-
ment. Until those restrictions are peeled back, prices will re-
main artificially high, and Texans will pursue their housing
needs below where they otherwise would have started.

Texas economic success has become a point of state pride,
but the trumpeting may prove premature should housing
affordability grow worse as a result of a culture of overregu-
lation. The Texas Public Policy Foundation therefore makes
the following recommendations in order to bring the state’s
land use policies back in line with the model that begot Tex-
as original reputation as a wellspring for affordable housing
and the opportunity for a high standard of living:

=  Strengthen statutory protections against regulatory
takings in Sec. 2007.003, Government Code. Al-
though the Texas Constitution prohibits state and lo-
cal governments from taking private property with-
out adequate compensation, the judiciary has all but
limited the provisions application to physical intru-
sions and/or seizures. In the instance of a regulatory
taking—that is when the government restricts an
owner’s right to use his land, thereby markedly reduc-
ing its value—Texans have to rely on the Private Real
Property Protection Act of 1995 for a remedy. Law-
makers, however, exempted municipalities from the
Act’s reach, enabling them to impose heavy-handed
restrictions on a parcels land use without ever having
to worry about the costs inflicted on the owner and/
or prospective seller. By closing that exemption, and
by applying the compensation requirement to mu-
nicipal regulations that diminish a property’s value
by at least 20 percent, the Texas Legislature would
force local governments to confront and assess the
real consequences of their land use and zoning poli-
cies. Local governments would still have the power
to zone for compatible uses, but the worst manifesta-
tions of that power. In other words, those policies that
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have the gravest impact on housing development
would be discouraged.

Ensure all impact fees share a close and rational re-
lationship to the burden the government seeks to
avoid. The impetus behind impact fees is anchored
to a valid government concern. New developments
can tax existing infrastructure, and the strain may
demand a large, upfront investment on part of the
municipality. An impact fee ensures that the expense
is absorbed by the parties who benefit from the in-
vestment most. However, impact fees are also an
area ripe for abuse. Municipalities have used them
as a form of revenue generation, so that the amount
levied does not reflect the project’s cost on the public
but rather caulking for gaps in the budget. In those
instances, impact fees become a hidden mechanism
for redistribution, not revenue-neutral develop-
ment. An impact fee directly adds to the cost of new
housing construction, which in turn can push the fi-
nal sales price above what low-income Texans could
afford. It is an unnecessary barrier to Texans finding
adequate accommodations. The government should
bear the burden of demonstrating that amount lev-
ied reasonably mirrors the burden that development
will have on public services.

Provide a clear and final appeals process when
local ordinances contradict as well as when pub-
lic actors offer conflicting interpretations. Many
Texas cities promulgate densely packed building
codes but offer little guidance on how developers
should respond when those provisions invariably
come at odds. Worse yet, public actors within mu-
nicipal offices frequently issue incorrect or disputed
interpretations of the city’s regulations. This includes
occasions when the developer has already made
a good faith effort to resolve the conflict by acting
upon the city’s earlier advice. Added costs of regu-
latory uncertainty can have the most adverse effect
on new housing construction because of its unpre-
dictable nature. They are also quick to remind that
while land use regulation may on occasion advance
public health and safety concerns, the confusion and
delay that stems from poorly written rules and un-
clear standards have no public benefits to offset their
costs. Having a delineated process that ranks local
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ordinances in order of importance would ensure
that resources were not spent unnecessarily. Mak-
ing that process final would give developers closure
and reassure that later opinions do not disrupt what
could be months of work. Regulatory mismanage-
ment does not serve the interests of Texas’ working
poor, nor does it advance the state’s general welfare.
Local government could revamp its procedures and
not surrender any of its authority; therefore, it is an
area ripe for reform.

Conclusion

Like a slow drip, land use restrictions have distorted Texas’
housing market, artificially bloating the cost of land and,
through an assortment of impact fees, regulatory delays,
and basic micromanagement, adding on other unneces-
sary expenses to the construction of new homes. Texas his-
torically has enjoyed a well-deserved reputation for afford-
ability, but by adopting a restrictive attitude toward private
property rights, Texas cities have begun to wear away at
the governance model that spurred both Texas' economic
success and its healthy housing market. As a result, Texans
have seen prices climb faster and higher than market con-
ditions would have otherwise allowed. The higher costs
have put a strain on the budgets of millions of everyday
Texans, with more families now have to make significant
lifestyle and financial changes in order to manage their
housing expenses.

To their credit, Texas lawmakers have come to recognize
the central role that affordability plays in Texans quality
of life and, accordingly, have enacted a series of legislative
programs aimed at helping residents gain access to eco-
nomical housing units. The details of these programs vary,
but in many cases they make the same mistake of treating
the symptoms of a tighter market, not its cause. As such,
the programs can at best mitigate the anxiety some Tex-
ans feel. The need for affordable housing, however, is not
resolved so much as covered up, and Texans remain un-
able to secure adequate accommodations under their own
power. The best way forward then is to re-embrace the very
principles behind the state’s initial success. This includes
a commitment to private property rights and means a re-
duction in the number, severity, and ambiguity of land use
regulations promulgated by Texas cities. 3
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