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The Undervaluation of the  
Congressional Review Act

by Ryan Walters, Attorney

Enacted into law on March 29, 1996, the Congressional Review Act1 (“CRA” or the 
“Act”) had, with one exception in 2001,2 lain largely dormant.3 That changed this 
year with unprecedented activity by Congress to use the CRA to nullify adminis-
trative regulations enacted during the now-defunct administration of President 
Barack Obama.4 This paper explains how there may be even further opportunities 
for using the CRA to overcome legislative gridlock and administrative inertia.

Executive Summary
Congress has a limited period to act on regulations adopted by the previous ad-
ministration under the CRA; it was earlier calculated that “Congress ha[d] until 
May 9 to overturn regulations issued between June 13, 2016 and January 3, 2017.”5 
However, there has also been recent discussion that, due to the failure of agencies 
to submit rules to both houses of Congress, as required by the CRA, the clock has 
not started ticking for Congress to act under the CRA regarding many adminis-
trative actions taken much earlier than June 13, 2016.6 If this is a valid theory, the 
CRA could be used to nullify a much larger pool of agency actions.7 Furthermore, 
President Trump may be able to find that the failure of agencies under past admin-
istrations to follow the requirements of the CRA relating to submitting copies of 
their rules to Congress and the Government Accountability Office (“GAO”) means 
that any such rules never went into legal effect.

The CRA mandates that federal administrative agencies transmit, with very limited 
exceptions, all final rules to each house of Congress and the GAO before they can 
take effect.8 For a limited period of time after Congress receives any such rule, any 
member of Congress may introduce a joint resolution9 to nullify the rule. If the 
joint resolution is passed by each house and signed into law by the president, it is nullified; if it is vetoed, Congress may 
overturn the veto with a two-thirds vote in each house. Legislative action under the CRA moves under expedited proce-
dures in the Senate to prevent delay or obstruction; most notably, it is not subject to filibuster.

If the joint resolution is ultimately enacted, the targeted rule may not take effect (or continue in effect). Even provisions 
that had become effective would be retroactively negated. Any rules nullified by action under the CRA may not be reis-
sued in “substantially the same” form, without subsequent specific authorization by Congress.10 Finally, the CRA prohibits 
judicial review of any “determination, finding, action, or omission under this chapter.”11

Agencies have failed to submit a large number of covered rules to both houses of Congress and GAO, as required by the 
CRA. This may provide an opportunity to use the Act in novel circumstances to nullify a potentially larger number of 
rules promulgated farther back in time.

KEY POINTS
 � When its prerequisites are 

met, the Congressional 
Review Act prevents a Sen-
ate minority from delaying 
the legislative process when 
a majority wants to nullify 
agency rules.

 � The Congressional Review 
Act may be used to nullify 
agency rules issued long 
ago if those rules have not 
yet been sent to Congress 
and the GAO.

 � Agencies have been 
lax in complying with 
the requirements of the 
Congressional Review Act 
such as submitting copies 
of rules to both houses of 
Congress and the GAO.
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Administrative Actions Subject to Disapproval 
Under the CRA
As stated above, the CRA requires federal agencies to 
submit their covered final rules to both houses of Con-
gress and GAO before they can take effect. Specifically, 
the CRA states that: 

Before a rule can take effect, the Federal agency 
promulgating such rule shall submit to each House 
of the Congress and to the Comptroller General12 a 
report containing—(i) a copy of the rule; (ii) a con-
cise general statement relating to the rule, including 
whether it is a major rule; and (iii) the proposed ef-
fective date of the rule.13

At the same time, the agency must provide a copy of 
the rule’s cost-benefit analysis (if any is required) as well 
as any relevant documents relating to requirements of 
the Regulatory Flexibility Act, the Unfunded Mandates 
Reform Act, and “any other relevant information or 
requirements under any other Act and any relevant 
Executive orders.”14 The administrator of the Office of 
Information and Regulatory Affairs (OIRA), in the Of-
fice of Management and Budget (OMB) in the executive 
branch, has the exclusive statutory responsibility for 
determining whether a rule is “major,” which is defined 
as a rule that will likely have a significant annual effect 
on the economy ($100 million or more), impose a major 
increase in costs or prices for consumers, industries or 
state and local governments, or have other significant 
adverse effects on the economy.15

The sole statutory duty imposed by the CRA on the 
Comptroller General of GAO is to prepare a report for 
each relevant congressional committee for any rule it 
receives from an agency that has been designated a “ma-
jor rule” by OIRA. Within 15 calendar days of a major 
rule’s submission or publication in the Federal Register 
(whichever is later), GAO must make a report to the 
relevant committees of jurisdiction, assessing the com-
pliance of the agency issuing the rule with its reporting 
requirements under the CRA. GAO’s report does not 
contain an independent analysis of the substance of the 
rule but is a mere checklist of whether the agency has 
performed the statutorily mandated actions.16

The CRA may be used to nullify both major and non-
major rules. The sole effect of a rule being designated as 
a major rule is that the Act delays the effective date of 
such a rule to 60 calendar days after it is submitted to 
Congress and GAO or after its publication in the Fed-

eral Register, whichever is later.17 Non-major rules go 
into effect 30 days after final publication in the Federal 
Register,18 but no earlier than the rule’s submission to 
Congress and GAO.19

The universe of agency actions subject to the CRA is 
much larger than rules enacted after notice-and-com-
ment rulemaking or formal adjudications. The CRA 
defines a “rule” as having the same meaning as in the 
Administrative Procedure Act (APA), which defines a 
“rule” as

the whole or a part of an agency statement of general 
or particular applicability and future effect designed 
to implement, interpret, or prescribe law or policy or 
describing the organization, procedure, or practice 
requirements of an agency and includes the approval 
or prescription for the future of rates, wages, corpo-
rate or financial structures or reorganizations thereof, 
prices, facilities, appliances, services or allowances 
therefor or of valuations, costs, or accounting, or 
practices bearing on any of the foregoing.20

This definition in “[t]he APA defines the term ‘rule’ 
broadly enough to include virtually every statement an 
agency may make.”21

The joint statement by the congressional sponsors of the 
CRA emphasized the breadth of the definition of agency 
actions subject to the Act, characterized by their effect on 
the regulated public: “The committee’s intent in these sub-
sections is … to include matters that substantially affect 
the rights or obligations of outside parties. The essential 
focus of this inquiry is not on the type of rule but on its ef-
fect on the rights and obligations of nonagency parties.”22

It has been noted that “[t]he courts have recognized the 
breadth of the term [‘rule’], indicating that it encompasses 

The sole statutory duty imposed 
by the CRA on the Comptroller 
General of GAO is to prepare a report 
for each relevant congressional 
committee for any rule it receives 
from an agency that has been 
designated a “major rule” by OIRA.
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virtually every statement an agency may make, includ-
ing interpretive and substantive rules, guidelines, formal 
and informal statements, policy proclamations, employee 
manuals and memoranda of understanding, among other 
types of actions. Thus a broad range of agency action is 
potentially subject to congressional review.”23

The president himself is not an “agency,”24 and his ac-
tions are therefore not subject to disapproval under 
the CRA. However, if a president delegates his author-
ity to a covered agency, actions taken pursuant to that 
authorization are subject to the Act.25 As an example, 
in 2001 President George W. Bush’s administration had 
reinstated President Reagan’s “Mexico City Policy” limit-
ing funding of international organizations that support 
abortion. This action was taken pursuant to authority 
granted to the president by statute, but the U.S. Agency 
for International Development had reinstated the policy 
through a delegation from the president. A number of 
senators filed a resolution to disapprove the action; in 
response, President Bush revoked the delegation to the 
agency and implemented his statutory authority himself 
via executive order, taking the action outside of the pur-
view of the CRA.26

The CRA also covers the actions of independent agen-
cies.27 Such agencies include the Federal Communications 
Commission, the Federal Energy Regulatory Commis-
sion, the Federal Trade Commission, the National Labor 
Relations Board, and the Securities and Exchange Com-
mission.28 Most notably, any rules issued by the indepen-
dent Bureau of Consumer Financial Protection would 
be subject to disapproval under the CRA;29 this agency is 
headed by an Obama-appointed director until July 2018.

Timeliness to Proceed Under the CRA
Under the CRA, a joint resolution of disapproval may 
be initiated in either house as soon as a rule is received 
by Congress, but no later than 60 days after that date, 
“excluding days either House of Congress is adjourned 
for more than three days during a session of Congress,” 
i.e., a continuous session. Because the CRA starts this 
countdown upon Congress receiving the reports from 
the agency, the time frames for Congress to submit a 
disapproval resolution for those rules that have not been 
submitted in this manner have yet to commence.30

Once introduced, the resolution is referred to the rel-
evant committees with jurisdiction of the particular 
house of Congress.31 There are no expedited procedures 
under the CRA for the House of Representatives, mak-

ing the cooperation of its leadership necessary. The 
House considers the resolution as set forth by a special 
rule reported from the Committee on Rules.32

There is an expedited procedure in the Senate empower-
ing 30 senators to submit a petition to discharge a pend-
ing CRA resolution from the relevant Senate committee 
if it has not been reported out within 20 calendar days 
after the regulation’s submission and publication.33 Once 
reported out of committee, the resolution is privileged 
and not subject to delaying tactics, including amend-
ments or filibusters, and floor debate is limited to a 
maximum of 10 hours.34 The Senate has 60 session days 
(i.e., days when the Senate is actually in session) from 
the date a rule is submitted to Congress and GAO or 
published in the Federal Register (whichever is later) to 
use these expedited procedures and act on a joint resolu-
tion to nullify the rule.35

If Congress adjourns its annual session sine die36 fewer 
than 60 legislative days in the House of Representatives 
or 60 session days in the Senate after a rule has been sub-
mitted to it pursuant to the CRA, then the initiation pe-
riod for both houses and the action period for the Senate 
under the Act is extended to the next session.37 Any such 
rule originally submitted during the previous session is 
treated as if it had been published in the Federal Register 
on the 15th legislative day (or session day in the Senate) 
in the new session.38

Parliamentary Procedure Under the CRA
A disapproval resolution must be in the specific form 
required by the Act. The text may only identify the sub-
ject of the rule and the agency submitting it, and state 
that Congress disapproves the rule and that it shall have 
no force or effect.39 This limits the procedures of the Act 
available only for joint resolutions to disapprove a sub-
mitted rule as a whole, rather than a mere part of it.

Although the CRA provides expedited procedures to 
prevent the standard bottlenecks in the legislative pro-
cess,

[f]or the stages of committee and initial floor consid-
eration, the expedited procedures in the CRA apply 
to the Senate alone. First, the Act attempts to ensure 
that the Senate will be able to act on the disapproval 
resolution whether or not the committee of refer-
ral reports it. Regardless of when the resolution is 
introduced, a procedure to discharge the committee 
from its consideration becomes available beginning 
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20 calendar days after the rule has been both submit-
ted to Congress and published in the Federal Register. 
If 30 Senators submit a petition for the purpose, the 
measure is automatically discharged and placed on 
the calendar, from which it may be called up for floor 
consideration.40

If the committee is in favor of the disapproval resolution, 
it may mark it up and report it before the waiting period 
for 30 senators to discharge it from committee ends, or 
even after that period if the discharge procedure has not 
been used.41 Once the committee reports the resolution, 
or it has been discharged, the resolution goes on the Sen-
ate calendar, and a senator may move to proceed to its 
consideration.42

As for another standard delaying tactic, namely amend-
ments:

The CRA does not expressly forbid consideration 
of amendments in committee, … it does prohibit 
amendments on the Senate floor. A committee can 
only recommend amendments, which become part 
of the measure only if adopted on the floor. Because 
the statute precludes the adoption of amendments on 
the floor, any recommended by the committee will be 
moot. For this reason, the committee will in practice 
find little purpose in acting on amendments to a dis-
approval resolution, and its markup will presumably 
consist only of consideration.43

Once a disapproval resolution is on the calendar, a Sena-
tor may move to proceed with its consideration.44 While 
“[t]he general procedure of the Senate already permits 
a motion to consider any measure on the calendar, [it is 
normally only permitted] only after it has met certain lay-
over requirements[, but the CRA] has the effect of waiv-
ing these layover requirements.”45

The Act’s procedures prevent otherwise standard ob-
stacles to the Senate legislative process regarding con-
sideration of a disapproval resolution. Once the motion 
to proceed is pending, the CRA prohibits a motion to 
postpone the disapproval resolution’s consideration, a 
motion to amend it, or a motion to proceed to consider 
some other business —as well as any other points of order 
that could otherwise be raised against the resolution or its 
consideration.46 This hurdle may only be overcome if the 
Senate gives unanimous consent.47 In addition, debate is 
limited to 10 hours, equally divided between supporters 
and opponents, effectively nullifying the filibuster.48 In 

fact, any senator may move to limit the time for debate 
further, and this motion is not subject to debate.49 Any 
appeal from a ruling of the chair during consideration of 
a disapproval resolution (or motion to proceed to its con-
sideration) also may not be debated.50 At the end of the 
allotted debate time, the Senate automatically proceeds 
to vote on the resolution. The only intervening action 
permitted is a single quorum call, which may take place if 
any senator requests it.51

As with a bill, joint resolutions can only be sent to the 
president if both houses have agreed on an identical mea-
sure:

If each house initially passes its own disapproval reso-
lution, even if the texts are identical, neither can yet go 
to the President, for neither has been agreed to by both 
chambers. To prevent this situation, the Congressional 
Review Act provides that when either house adopts 
a disapproval resolution and sends it to the other, the 
receiving house must hold it at the desk, rather than 
refer it to committee. This action retains the received 
resolution in a status in which it is available for floor 
action. The Act then provides that, after the receiving 
house later considers a disapproval resolution of its 
own, it shall vote not on its own measure, but instead 
on the resolution already received from the other 
house. In this way both houses take final action on the 
same measure; if both adopt it, the requirements for 
presentation to the president are satisfied.52

To review, the CRA provides expedited procedures to 
consider a disapproval resolution in the Senate, barring a 
minority of senators (or Senate leadership) from prevent-
ing action. There are no such expedited procedures in the 
House, making cooperation of the leadership of that body 
essential; there, strict time frames for initiating disap-
proval resolutions and for acting on them if the expedited 
procedures of the CRA are utilized. However, because 
those periods do not begin until the relevant rule has 
been submitted to both houses of Congress and to GAO, 

To review, the CRA provides expedited 
procedures to consider a disapproval 
resolution in the Senate, barring 
a minority of senators (or Senate 
leadership) from preventing action.
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Shortly after the Act was passed, the principal Senate 
and House sponsors published a Joint Explanatory State-
ment in the Congressional Record providing a detailed 
explanation of the reviewability of agency compliance 
with the CRA: 

The limitation on judicial review in no way prohibits 
a court from determining whether a rule is in effect. 
For example, the authors expect that a court might 
recognize that a rule has no legal effect due to the op-
eration of subsections 801(a)(1)(A) or 801(a)(3).59

Nevertheless, the majority judicial view on the breadth 
of the “no judicial review” clause may in some ways be 
advantageous to address any attempts by the Trump 
administration or Congress to determine whether a rule 
has yet to go into legal effect because of a past agency 
failure to comply with the reporting requirements.  

First, as the majority view has rejected attempts to cabin 
the reach of the clause to restrict judicial review to inter-
nal congressional actions, if the Trump administration 
decided to refuse to enforce rules that it finds never went 
into effect because of a failure to follow CRA report-
ing requirements, this refusal should not be subject to 
judicial review in a subsequent lawsuit. In other words, 
because courts have refused to review agency compli-
ance with CRA’s reporting requirements in order to 
determine the validity of the rule in question, agency 
determinations that rules are not in effect because of the 
reporting requirements were not complied with under 
the CRA should similarly be non-reviewable.

Second, the CRA was enacted under the power of each 
house to “determine the Rules of its Proceedings.”60 If 
the Trump administration were to submit the required 
reports to each house and GAO for rules adopted long 
ago without following those reporting requirements, 
Congress itself could determine that the CRA permits 
it to utilize its expedited procedures even with regard 
to such rules, and that determination would likely 
not be reviewable either.61 This point is important to 
the debate over whether Congress can reach back to 
nullify rules adopted far earlier than the commonly 
understood June 13, 2016 deadline if the CRA report-
ing requirements were not met when those rules were 
adopted.

Determining Whether a Particular Rule Was 
Submitted to GAO and Both Houses of Congress
Recall that agencies are required to submit their rules 

careful planning in submitting previously unsubmitted 
rules to those entities can maximize the ability to nullify 
targeted rules.

Judicial Review of Acts Through the CRA
Under the APA, agency action is typically subject to 
review in the courts “except to the extent that … stat-
utes preclude judicial review.”53 The CRA has an explicit 
clause precluding judicial review.54 

Regulated parties have sometimes argued that the 
agency rules being enforced against them are not legally 
in effect, because the agency did not submit the rules to 
Congress and GAO, as required by the CRA.55 The over-
whelming majority of courts to address this argument 
have rejected it, holding that courts could not review 
rules for compliance with the reporting requirements of 
CRA due to the clause precluding judicial review.56 There 
is a good argument that these courts are wrong: namely, 
the entire purpose of the CRA to enable Congress to dis-
affirm agency rules would be undermined if courts were 
not permitted to refuse enforcement of rules violating 
the reporting requirements.57

As one expert on the Act explained:

[T]he statutory scheme appears geared toward con-
gressional review of all covered rules at some time; and 
a reading of the statute that allows for easy avoidance 
would seem to defeat that purpose. Interpreting the 
judicial review preclusion provision to prevent court 
scrutiny of the validity of administrative enforce-
ment of covered but non-submitted rules appears 
to be neither a natural nor warranted reading of the 
provision. Section 805 speaks to “determination[s], 
finding[s], action[s], or omission[s] under this chap-
ter,” a plain reference to the range of actions authorized 
or required as part of the review process. Thus, Con-
gress arguably did not intend … to subject to judicial 
scrutiny its own internal procedures, the validity of 
presidential determinations that rules should become 
effective immediately for specified reasons, the propri-
ety of OIRA determinations whether rules are major 
or not, or whether the Comptroller General properly 
performed his reporting function. These are matters 
that Congress can remedy by itself. From one perspec-
tive, the potential of court invalidation of enforcement 
actions based on the failure to submit covered rules is 
necessary to assure compliance with submission re-
quirements.58
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to both houses of Congress and GAO before their rules 
can go into effect62 and that receipt of those rules and 
accompanying reports triggers the time frames for Con-
gress to use the provisions of the CRA to disapprove 
such a rule. Thus, it is necessary to be able to determine 
whether or not those submissions were made. Notice of 
each house’s receipt of rules submitted by agencies pur-
suant to the CRA can be searched for in the “Executive 
Communications” section of the daily Congressional 
Record.63 GAO also has a database that can be searched 
for submissions it has received.64

Formerly, GAO consulted its database for the covered 
final rules that had been submitted to it by agencies pur-
suant to the CRA, and checked it against rules published 
in the Federal Register.65 GAO would notify the OIRA 
about published rules that it had not received from the 
agencies.66 Between 1997 and November 2011, agencies 
submitted around 3,600 rules to GAO annually, which 
was only 88 percent of the amount of rules published in 
the Federal Register.67

Over a range of the period between 1999 and 2010, 
GAO sent OIRA five letters pointing out over 1,000 sub-
stantive final rules that GAO had not received recently. 
GAO also sent separate letters to each of the delinquent 
agencies.68 GAO stopped its review of comparing the 
rules it received with those published in the Federal 
Register in November 2011, sending its final follow-up 
letter to OIRA in March 2012.69 This review, which had 
not been legally required, was dropped due to reduc-
tions in GAO’s budget.70

During its checks through 2011, GAO found hundreds 
of covered rules that had not been submitted, and noti-
fied OIRA, and sometimes the relevant agencies about 
this deficiency.71 A researcher found that after this cross-
checking ended, there was a significant reduction in the 
percentage of rules submitted to GAO that had been 
published in the Federal Register: in 2012 and 2013, the 
rate dropped from 88 percent to just 71 percent, and the 
first half of 2014 (the final period examined by the re-
searcher) saw it drop to below 50 percent.72

Recently, a free-market advocacy group has compiled 
a list of hundreds of economically significant rules that 
were published in the Federal Register but never re-
ceived by both houses of Congress.73

Note that even these analyses of agencies’ failure to 
comply with the CRA understate the level of noncom-
pliance. First, the former compilation looks only at the 
required submissions to GAO; to comply with the Act, 
the agencies must also submit the rules to each house of 
Congress. Second, both compilations look only to rules 
published in the Federal Register. However, the rules re-
quired to be submitted to GAO and each house of Con-
gress include a far larger universe of agency activity than 
rules required to be published in the Federal Register. It 
is far likelier that agencies would neglect to comply with 
the reporting requirements for less formal rules, such as 
statements of policy.

Conclusion
The Congressional Review Act explicitly requires agen-
cies to submit covered rules to both houses of Congress 
and the Government Accountability Office before the 
rules go into effect. Moreover, CRA-covered rules in-
clude a much larger universe of activities than rules 
adopted pursuant to formal adjudication or notice-and-
comment rulemaking. 

President Trump may be able to instruct the relevant 
agencies to submit these rules to Congress for disap-
proval under the CRA.74 This would result not only in 
the rule being nullified without having to go through 
any rulemaking process, but would also prevent a future 
administration from issuing any substantially similar 
rules in the future. Furthermore, the Trump admin-
istration may be able to instruct any agencies to cease 
enforcement of any rule that was not submitted to Con-
gress as required by the CRA, and such an action would 
likely not be subject to judicial review.✯

Between 1997 and November 2011, 
agencies submitted around 3,600 
rules to GAO annually, which was only 
88 percent of the amount of rules 
published in the Federal Register.
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