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Background
On August 28, 2014, just before the Labor Day holiday, 
Judge John Dietz issued his long-awaited school finance 
ruling. However, as history has shown, this ruling cannot 
be viewed as final. Policymakers will not know the final 
legal ramifications until the Texas Supreme Court speaks.

Judge Dietz issued a similar ruling in 2004, which was 
overturned almost in its entirety by the Texas Supreme 
Court on November 22, 2005.2  In that opinion, the state’s 
top court overturned Judge Dietz on both the adequacy 
and equity issues. They almost totally ignored his Find-
ings of Fact and Conclusions of Law and only upheld the 
decision regarding the state property tax issue. Common 
consensus is that they will act in a similar manner and 
once again overturn the ruling of the District Court.3 

Although the second phase of the trial was concluded in 
the first week of February 2014, the delay of a ruling until 
Labor Day guarantees that this judgment will still be in 
effect at the start of the next legislative session. Required 
timelines for motions and other appellate action assure 
the Supreme Court will not receive the case until the end 
of 2014 or early 2015.

Once in the hands of the top court, timing is totally within 
their control, yet still dependent on providing parties with 
adequate time for briefs and responses. On a highly expe-
dited basis, the court could rule late in the 2015 legislative 
session.4 However, based on past timelines, a ruling in late 
summer or fall of 2015 appears more likely.

By issuing only a verbal decision with no official judgment 
in February 2013, then reopening the trial for another 

three weeks starting on January 21, 2014, and then delay-
ing a decision and judgment until August 28, the District 
Court’s decision will have been in place for two legislative 
sessions without the risk of being overturned by the Su-
preme Court. The delay has led some to question whether 
this timing is more political than judicial.5 

Needs vs. Wants
During the trial, many school superintendents and other 
school witnesses testified regarding numerous programs 
which they would like to implement or expand, all of 
which would require significant cost. That testimony pro-
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Look how bad we are doing. Look how bad we are doing. 
Give us more money.1

by Michael Barba & The Honorable Kent Grusendorf

Key Points
•	 Based on precedent it is unlikely the Texas 

Supreme Court will uphold the district court ruling.

•	 The opinion is a 400 page shopping list of how 
ISDs could spend more money on a system the 
Court itself calls a “dismal” failure to “hundreds of 
thousands” of students.

•	 According to the District Court, not one 
performance measure considered at trial 
demonstrated that Texas school districts are 
fulfilling their task of educating children.

•	 The District Court’s opinion, in contrast to past 
Supreme Court decisions, assumes more money is 
the cure to the failure of school districts to provide 
an education.

•	 The opinion is an indictment of the failure of the 
system, yet the ruling refused to “ask if there is a 
better way.”
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vided a long list of potential items on which to spend more 
money. However, few witnesses offered cost-benefit analy-
sis between different options for the expenditure of funds. 
In fact, expert testimony and the Court’s opinion con-
firmed that neither the state nor the districts know what it 
costs to adequately educate a child,6 much less the trade-
offs necessary to assure that every dollar is expended in an 
efficient manner for the benefit of Texas students.

The list below may contain some good ideas; however, the 
design of any efficient system requires an intelligent de-
termination and weighing of costs to determine the most 
effective way to educate our children.7 Every family, busi-
ness, or organization could spend more than it currently 
spends. However, life requires the allocation of limited re-
sources. We must all make decisions regarding what we 
value more, and what will result in greater benefit. Based 
on individual values, we distinguish and prioritize our 
wants and needs. We do that because, unfortunately, there 
will never be enough money to do everything we want. 

We all ask: “What are my priorities? Which items will re-
sult in greatest benefit? What priority should be placed on 
each item?” By foregoing this analysis, the Court implies 
that funds are unlimited and that we must do everything 
regardless of any cost/benefit analysis. Using such logic, 
funding will never be Sufficient or Adequate. Yet this 
method animates the District Court as it offers the fol-
lowing things as a list of “necessary interventions”8 that 
demand more money:

1.	 More librarians9 
2.	 More support personnel10 

3.	 More books11 
4.	 More equipment12 

5.	 More classrooms13 
6.	 More instructional coaches for teachers14 
7.	 More teacher training programs15 

8.	 More teachers16 
9.	 More teacher’s aides17 
10.	 More reading specialists18 
11.	 More tutors19 
12.	 More nurses20 
13.	 More security guards21 
14.	 More counselors22 
15.	 More certification23 

16.	 More parental engagement counselors24 
17.	 Trauma programs for immigrant students25 
18.	 Better nutrition programs26 
19.	 Smaller class sizes, approaching as close to 1-on-1 

support as possible27 
20.	 Summer school expansion28 
21.	 “Competitive” teacher pay, especially in low-income/ 

minority communities29 
22.	 More and better facilities30 
23.	 More libraries31 
24.	 More materials in any language spoken by children at 

home32 
25.	 Better computer hardware33 
26.	 Better computer software, such as language 

recognition programs34 

27.	 Textbooks in English & Spanish in all classrooms35 
28.	 Curriculum specific to each culture36 
29.	 After-school & extended-day programs37 
30.	 Teacher recruitment programs38 
31.	 Training so that all teachers are bilingual39 
32.	 Universal, year-round, Pre-K, beginning at age two or 

younger40 
33.	 Higher requirements and pay for Pre-K teachers41 
34.	 “a fuller and deeper range” of intervention programs42 
35.	 Drop-out prevention programs43 
36.	 More rigorous coursework44 
37.	 More rigorous testing standards45 
38.	 Transportation to every new program46 
39.	 Additional curriculum design for low-performing 

students47 
40.	 More community engagement programs48 
41.	 New measures of community engagement49 
42.	 More SSI funds for remediation50 
43.	 Regional Education Service Centers for teachers’ 

continuing education51 
44.	 A Reading, Science, & Math initiative52 
45.	 “other things”53

46.	 “other resources”54 
47.	 More state government oversight55 

The authors of this paper conclude that this list of items is 
a list of “wants” instead of a list of quantified needs. There 
may be some “needs” on the list, but the Court does not 
distinguish them from “wants.” In other words, although 
the District Court’s recommendations may be beneficial 
for the education of certain children, what is at issue is 
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whether spending more money on these programs can 
satisfy the constitutional standards of Adequacy and 
Qualitative Efficiency within the status quo system.56 

As the Supreme Court has stated, more money will nev-
er make the system constitutionally sound in the long-
term.57 More money has been the preferred legislative so-
lution for decades, but as a recent SMU report concluded: 
“Bigger budgets don’t translate into better educational 
outcomes in part because of how school systems spend 
money.”58 Further, the report contends, “The superiority 
of the private sector over government arises from choice 
and competition.”59 That same report notes that markets 
reward success whereas governments often reward fail-
ure. Success is achieved by allocating resources effectively. 
“Markets offer choice by giving individuals the power of 
‘no’.”60 When consumers say “no” producers are forced to 
make better decisions regarding resource allocation deci-
sions. That dynamic is missing in our status quo school 
system, yet the District Court refused to consider this 
structural defect.

Status Quo Fails
The District Court’s ruling contends that the current sys-
tem is a “dismal” failure to “hundreds of thousands”61 of 
Texas students. For example, the Court found: 

1.	 No one knows what it costs to educate a child.62

2.	 Outdated and inaccurate formulas result in the com-
plete misallocation of funds.63

3.	 A “disastrous” 25% of Texas students fail to graduate 
from high school.64

4.	 34% of English Language Learners (ELL) in grades 
3-12 failed to progress even one grade level in learn-
ing English after a year of school.65

5.	 In most Plaintiff school districts, fewer than 1% of 
ELL students were college-ready.66

6.	 Only 17-18% of all Texans in the graduating classes 
of 2010-2013 achieved college-readiness on the SAT 
or ACT.67

7.	 Under the AP/IB program, only 11% of all students 
were college-ready.68

8.	 Under the lowest phase-in “Level I” standard, 53% of 
students failed at least one STAAR test,69 which the 
Court described as “especially dismal” since students 
only needed to answer, on some portions, 37% of 

questions correctly to pass.70

9.	 Under the future recommended “Level II” standard, 
81% failed at least one STAAR test.71

10.	 Under the college-ready “Level III” standard, 99% of 
students failed at least one test.72

11.	 After three tries, 35% of 9th graders failed at least one 
STAAR End of Course (EOC) exam.73

12.	 After three tries, 47% of economically disadvantaged 
students failed EOC exams.74

13.	 Per the TEA, performance by ELL students on the 
STAAR exam is “dismal.”75

14.	 Even under the former TAKS standardized test, less 
than 1% of 10th and 11th grade ELL students passed 
their tests at the commended standard.76

15.	 Not one student performance measure presented at 
trial demonstrated sufficient student achievement.77

The District Court’s ruling is a 400-page indictment of 
how the status quo public free school system is failing 
Texas children, as well as a huge shopping list of ways to 
spend more money within this inefficient system. Unfor-
tunately, the District Court confines itself to a discussion 
of the policies of school districts even though the Texas 
Supreme Court has supported a broader scope of judicial 
review.78 The District Court declares that it “does not ask 
if there is a better way. The Court only looks at what struc-
ture is in place or what is absent and determines whether 
it is arbitrary.”79 Nevertheless, the Court rules that certain 
programs are arbitrarily rejected by the Legislature while 
others are deliberately rejected. Universal Pre-K, for ex-
ample, is arbitrarily rejected and therefore the Court is-
sued an Advisory Opinion supporting its implementa-
tion.80  School choice, on the other hand, is deliberately 
rejected and therefore beyond the power of the Court to 
support.81  The District Court’s ultimate justification for 
supporting increased spending on the programs it favors 

The District Court’s ruling is a  
400-page indictment of how the 
status quo public free school system is 
failing Texas children, as well as a huge 
shopping list of ways to spend more 
money within this inefficient system.
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is as follows:

The Court identifies these practices as ex-
amples of ways to accomplish the general 
diffusion of knowledge, not to order the 
Legislature to adopt these practices as per se 
constitutional; however, where research sup-
ports a practice as effective, an approach that 
undermines those practices, without replac-
ing them with another approach that is sup-
ported by research as reasonable, could be 
considered arbitrary and unconstitutional.82

To summarize, the Legislature acts in an ar-
bitrary and unconstitutional manner when it 
acts contrary to the District Court’s Advisory 
Opinions about effective practices. Oddly, the 
District Court’s ruling does not judge the in-
effective practices within school districts. The 
Court should declare that ineffective current 
school district practices are arbitrary and un-
constitutional. But the Court does not do this. 

Rather, the Court concludes that the current 
school districts are Qualitatively Efficient, 
though the facts in the opinion prove that the 
existing system fails both elements of the Texas 
Supreme Court’s two-pronged Qualitative Ef-
ficiency test, namely: (1) to achieve a general 
diffusion of knowledge, and (2) do so with-
out waste. The ruling commiserates with the 
school districts’ core argument: “See how bad 
we are doing; See how bad we are doing; Give 
us more money.”

Money = Results
The District Court’s opinion that the status quo 
system requires increased funding is predicated upon the 
idea that more money will result in better student out-
comes. The Court states, “Districts with higher revenue 
per WADA perform better across many different perfor-
mance measures.…”83 The implication is that more money 
per student produces better performance.

The Court provided Table 1 as evidence that this conten-
tion is correct, and was persuaded by this evidence that 

increased spending caused better student outcomes.84 
However, there are two basic flaws in this justification. 

First, poor performing districts actually spend more per 
child than high performing districts. For example, rev-
enue per ADA shows that “Unacceptable” districts spend 
$422 more per student than “Exemplary” districts. Similar 
results can be found for each Performance Measure in the 
modified Table 1. How is this possible?

 



December 2014		  Analysis of the 250th District Court’s 2014 Public Education Opinion

www.texaspolicy.com		  7

The table used by the court failed to include 
simple per-student revenue data. In order 
to see the entire picture, we took Table 1, as 
presented to the court, and added one more 
column representing spending per student in 
attendance. We did so because Average Dai-
ly Attendance (ADA) represents the actual 
physical presence of a child in school, while 
Weighted Average Daily Attendance (WADA) 
is simply a mathematical calculation. WADA 
is derived by taking the Average Daily Atten-
dance and multiplying it by what the court calls 
“arbitrary” formula elements. The intent is to 
adjust for the factors that potentially increase 
the cost of educating children, such as wheth-
er the student is an English Language Learner, 
is pregnant, or is disabled.85 Although there 
may be rational reasons for such adjustments, 
a comparison of spending per child and performance based 
on ADA fails to support the contention that more spending 
causes improved results. To summarize: increased revenue 
indicates increased achievement if revenue data is subjected 
to arbitrary and inaccurate multipliers. 

The argument that the solution to poor results is to pump 
more money into the status quo system is undercut by the 
complete picture of the facts upon which the Court rests 
its case.

There is a second significant problem with the Court’s line 
of argument. The District Court contends that spending 
per WADA causes increased student outcomes, yet the 
Court also contends that the weights and adjustments 
used to calculate WADA bear no relation to the actual 
costs of educating a child: “The State still uses arbitrary, 
outdated weights in the funding formulas that have no 
real connection to actual student need or program costs.”86

Calculations based on incorrect data produce incorrect re-
sults. Nonetheless, the evidence in Table 1 moved the court 
to conclude that there is a relationship between (1) student 
outcomes and (2) funding per WADA.87 To repeat, the 
250th District Court arrived at two conflicting opinions:

1.	 Increased WADA spending produces increased stu-
dent achievement.

2.	 WADA adjustments bear no relation to the actual costs 
of educating a student.

If WADA does not bear a relation to the actual cost to 
educate a student, as the Court concludes, then it is more 
helpful to consider how much is being spent per student 
in attendance (ADA), as in the final column of Table 1.

Furthermore, there was significant evidence presented at 
trial that spending is not indicative of results. Expert wit-
ness Eric Hanushek, for example, extracted comparative 
information about Texas school districts. By comparing 
the percentage of students who passed their standard-
ized tests to the spending in that district, he determined 
that high spending levels often go hand in hand with the 
lowest student achievement levels.88 As the above figure 
illustrates, even after taking student characteristics into 
account, there is still a slightly lower achievement rate for 
the higher spending districts.

Hanushek shows that districts that spent the same amount 
of money could differ by up to 40 percent in student pass 
rates. This demonstrates the gross inefficiencies of the sys-
tem. Even when Hanushek limited the districts examined 
to those who spent less than $15,000 per pupil, eliminat-
ing the outliers that imbalanced the data, he still found no 
relationship between spending and performance.
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The facts derived from the complete picture of Lynn 
Moak’s and Eric Hanushek’s evidence demonstrate that 
conversations about increasing student performance can-
not be limited to the question of “how much more should 
we spend?” The Texas Supreme Court has stated this 
unequivocally: “more money does not guarantee better 
schools or more educated students.”89 However, the most 
fundamental reform offered by the District Court was to 
alter the taxing structure so that it can collect and distrib-
ute more money for school districts.90 As demonstrated 
below, the 250th District Court limits itself to this reform 
because of the ways it defines—and redefines—the stan-
dards established by the Texas Constitution.

The Constitutional Standards
The Texas Constitution establishes public education in 
Article 7, Section 1, which states: 

A general diffusion of knowledge being essential to the 
preservation of the liberties and rights of the people, it 
shall be the duty of the Legislature of the State to es-
tablish and make suitable provision for the support and 
maintenance of an efficient system of public free schools.

In West Orange Cove II, the Texas Supreme Court ruled 
that this clause establishes three tests by which the consti-
tutionality of public education must be judged:

1.	 Efficiency means the same thing as it did when the 
Texas Constitution was written in 1875.91 Efficient 
means: “effective or productive of results and connotes 
the use of resources so as to produce results with little 
waste.”92 According to the Texas Supreme Court, the 
Efficiency standard has two components:

a.	 Explicit: The explicit requirement of Efficiency is 
the “qualitative” component.93 Qualitative Efficien-
cy is the results-oriented part of the broader Effi-
ciency standard.94 This is the traditional definition.

b.	 Implicit: The implicit requirement of Efficiency is 
the “quantitative” or “financial” component com-
monly referred to as “equity.”95 Financial Efficiency 
is the inputs-oriented part of the broader Efficien-
cy standard.

2.	 Adequacy is “simply shorthand for the requirement 
that public education accomplish a general diffusion of 
knowledge.”96

3.	 Suitability is the standard that “requires that the public 
school system be structured, operated, and funded so that 
it can accomplish its purpose for all Texas children.”97

Each of these three tests relates to the others. Suitability, 
unlike Adequacy and Efficiency, focuses upon the means 
to attain the general diffusion of knowledge by testing the 
(1) structure, (2) operation, and (3) funding. Suitability 
requires that these three attributes of “the public school 
system” be ordered in such a way that “all Texas children” 
receive an Adequate and Efficient education.

Adequacy requires the attainment of a goal, namely, the 
general diffusion of knowledge. If this goal is not attained, 
then Adequacy is violated. Qualitative Efficiency overlaps 
with Adequacy because it is results-oriented.98 If the gen-
eral diffusion of knowledge is not attained, Qualitative Ef-
ficiency is also violated. Regarding the relation between 
these tests, the Court declared: “The qualitative compo-
nent of the efficiency clause is ‘simply shorthand for the 
requirement that public education accomplish a general 
diffusion of knowledge.’”99 The District Court is here quot-
ing the Texas Supreme Court’s ruling in West Orange Cove 
II, in which the Supreme Court stated:

“Another standard set by the constitutional provision is 
that public education achieve ‘[a] general diffusion of 
knowledge … essential to the preservation of the liber-
ties and rights of the people’. We have labeled this stan-
dard ‘adequacy’, and the parties have adopted the same 
convention. The label is simply shorthand for the require-
ment that public education accomplish a general diffusion 
of knowledge.” (Emphasis added)

To repeat, the District Court ruled that the Qualitative Ef-
ficiency and Adequacy standards are identical. It did this 
by giving Qualitative Efficiency the definition that the Texas 
Supreme Court gave to Adequacy.

This ruling is unprecedented. Whereas Adequacy requires 
only that a goal be attained, Qualitative Efficiency requires 
that a goal be attained in a specific way, namely, “with little 
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waste.”100 Whereas Adequacy and Qualitative Efficiency 
can stand and fall together when the goal is attained or not 
attained, they are not identical, as the District Court im-
plies. Qualitative Efficiency requires more than Adequacy. 
The Texas Supreme Court’s precedence indicates that the 
two standards are substantially distinct.101 The Texas Su-
preme Court has ruled:

There is no reason to think that “efficient” meant any-
thing different in 1875 [when article VII, section 1 was 
written] from what it now means. “Efficient” conveys 
the meaning of effective or productive of results and 
connotes the use of resources so as to produce results 
with little waste; this meaning does not appear to have 
changed over time.102

Qualitative Efficiency requires that the State produce re-
sults with little waste, not simply that it produce results. 
Adequacy, on the other hand, only requires that public 
education produce results.103

If accepted without correction, the District Court’s equiv-
ocation would gut the Texas Supreme Court’s precedent 
regarding Efficiency. It would redefine Efficiency in such a 
way that Financial Efficiency would be all that remains. As 
the District Court’s ruling demonstrates, “Efficient” would 
come to mean “Equity.”104 This would have the effect of 
rewriting the Texas Constitution and confine future liti-
gation efforts only to “the context of funding.”105  Such a 
decrease in judicial power is clearly unprecedented:

This is not an area in which the Constitution vests ex-
clusive discretion in the legislature; rather the language 
of article VII, section 1 imposes on the legislature an 
affirmative duty to establish and provide for the public 
free schools. This duty is not committed uncondition-
ally to the legislature’s discretion, but instead is accom-
panied by standards. By express constitutional mandate, 
the legislature must make “suitable” provision for an 
“efficient” system for the “essential” purpose of a “gen-
eral diffusion of knowledge.” While these are admittedly 
not precise terms, they do provide a standard by which 
this court must, when called upon to do so, measure the 
constitutionality of the legislature’s actions.106 (Empha-
sis added)

Efficiency Intervenors’ Argument  
Upheld in Part
The 250th District Court’s ruling on Efficiency is much 
more nuanced than most initial readings report. Accord-
ing to the common perception, the District Court ruled 
that the public schools are Qualitatively Efficient and Fi-
nancially Inefficient. In the Court’s opinion, only the im-
plicit Financial Efficiency test is failed.

The Efficiency Intervenors are seeking a declaration of the 
public school system’s unconstitutionality on the grounds 
that it fails the explicit standard of Qualitative Efficien-
cy.107 Among other things, the Efficiency Intervenors con-
tend that an essential component of Efficiency is an ac-
curate determination and control of cost. Their pleadings 
read, “The lack of any system of measuring ‘productivity’ 
or ‘cost effectiveness’ of the expenditures of public funds 
is a clear constitutional failure.”108 They go on to say, “On-
going school finance litigation in Texas may never end 
unless this Court considers the qualitative efficiency issue 
and examines the underlying need for structural, qualita-
tive efficiency changes called for explicitly and repeatedly 
by Texas Supreme Court.”109

Though it has been overlooked by many, the District 
Court strongly affirmed this argument. Interestingly, the 
Court declared:

Part of the duty to ensure that districts have sufficient 
resources is a duty to make a reasonable effort to de-
termine what it will cost to adequately provide for its 
own standards and meet its own definition of a general 
diffusion of knowledge. The State effectively has recog-
nized and accepted this constitutional responsibility by 
enacting Section 42.007 of the Texas Education Code, 
which requires rule making and the conduct of specif-
ic studies on a biennial basis to determine the cost of 
meeting state performance requirements. As urged by 
the [Efficiency] Intervenors, this is a necessary aspect of 
making suitable provision for public education and being 
productive of results without waste.110 (Emphasis added)

Unfortunately, the District Court did not encourage or re-
quire an evaluation of the cost of each program it requires 
through its Advisory Opinions. In fact, when the Court 
does recommend increasing spending per student in at-
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tendence (FOF 629), it explicitly states that this increase is 
conservative and does not include many of the programs 
the District Court wants established (FOF 618).

In addition, the Efficiency Intervenors did not “urge”, as 
the Court says. As noted throughout this work, the Dis-
trict Court redefines many things in its opinion. Whereas 
the Efficiency Intervenors plead and offered numerous 
examples as evidence of the inefficiency of the system, the 
Court consistently mischaracterized these examples of in-
efficiency as legislative proposals in numerous findings of 
fact.111 By attempting to redefine the Efficiency Interve-
nors’ case, the Court avoids ruling in their favor while also 
agreeing that not considering costs is unconstitutional.

Suitability, Redefined
A notable portion of the 250th District Court’s ruling is 
how it redefines the third constitutional standard to which 
the public education system is held: Suitability. This defini-
tion is notable in light of the Texas Supreme Court’s West 
Orange Cove II definition. Both quotes are reproduced in 
Table 2, with emphasis added.

The 250th District Court alters the definition: “the public 
school system” is changed to “the school finance system.” 
Similar to the District Court’s redefinition of Qualitative 

Efficiency, this has the effect of narrowing the scope of the 
250th District Court’s focus to money alone, and the sub-
sequent effect of narrowing the power of the judiciary to 
check and balance the Legislature. Whereas the 250th Dis-
trict Court explains that it derives its own understanding 
from the Texas Supreme Court, a line-by-line comparison 
reveals an unprecedented interpretation.

“The School Finance System” vs. “The Public School 
System” 
Legally, the “school finance system” is not the same as 
the “public school system.” The public school system, in 
light of Texas Supreme Court precedent, is defined as 
schools that exist for the public’s education. As such, it 
refers to the same idea as “system of public free schools,” 
which is the language employed by the Texas Constitu-
tion. As a result, the public school system’s structure 
is (1) animated by a goal beyond the existing system 
and (2) can adapt to meet that goal. The Texas Supreme 
Court stated this in Edgewood IV, where it ruled that a 
recent Bill passed by the Legislature was one solution 
among many:

In Senate Bill 7, the Legislature fulfills its mandate to 
provide a general diffusion of knowledge by establish-
ing a regime administered by the State Board of Educa-
tion. The Constitution does not require, however, that 
the State Board of Education or any state agency fulfill 
this duty. As long as the Legislature establishes a suitable 
regime that provides for a general diffusion of knowledge, 
the Legislature may decide whether the regime should be 
administered by a state agency, by the districts themselves, 
or by any other means.115  (Emphasis added)

In light of this Supreme Court ruling, the structure, op-
eration, and funding of the public school system can be 
executed by several parties, not just a state agency or 
school districts. Examples might include open-enroll-
ment charter, online, and private schools.116 Accord-
ing to this precedent, organizations other than school 
districts are constitutionally able to operate within the 
bounds of Suitability for the sake of providing all Texas 
children with a general diffusion of knowledge. The Tex-
as Supreme Court has not said the same thing about “the 
school finance system”, which is structured and operated 
only by the government.

A notable portion of the 250th 
District Court’s ruling is how it defines 
the third constitutional standard 
to which the public education 
system is held: Suitability.

250th District Court Texas Supreme Court
Suitability claim: The “suitable 
provision” clause has been 
interpreted by the Texas 
Supreme Court as requiring 
the school finance system to 
be structured, operated, and 
funded so it can accomplish a 
general diffusion of knowledge 
for all Texas children.113

In essence, “suitable 
provision” requires that 
the public school system 
be structured, operated, 
and funded so that it can 
accomplish its purpose 
for all Texas children.114

Table 2: Suitability Test Redefined
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Adequacy, Redefined
Likewise, the District Court redefines Adequacy as in Ta-
ble 3 below.

As compared to the Texas Supreme Court’s definitions, 
“public education” is changed to “school districts.” Again, 
this alteration narrows the judiciary’s focus. In this case, 
the focus is narrowed to the existing system. It suffices to 
recall the Edgewood IV ruling, stated above, to see how the 
Texas Supreme Court distinguishes the two concepts: “As 
long as the Legislature establishes a suitable regime that 
provides for a general diffusion of knowledge, the Legis-
lature may decide whether the regime should be admin-
istered by a state agency, by the districts themselves, or 
by any other means.”119  In addition, the Texas Supreme 
Court also ruled: “The standards of article VII, section 
1—adequacy, efficiency, and suitability—do not dictate a 
particular structure that a system of free public schools 
must have.”120 

In light of these rulings, it is evident that school districts 
are not equivalent to a system of public free schools. Why 
then does the 250th District Court offer such a definition? 
One finding of fact by the District Court sheds light on 
the answer:

The Court’s function is merely to ensure that resources are 
adequate to allow school districts to fulfill the State’s con-
stitutional mission.121  (Emphasis added)

The 250th District Court takes the view that Adequacy is 
a test of the currently established 1,052 school districts, 
rather than a test of the public’s education. Inasmuch as 
this redefinition is relied upon by the District Court, its 
ruling is unprecedented and will likely be overturned.

Gross Waste
As the Texas Supreme Court has demanded since Edge-
wood I, an efficient system must be “productive of results” 
with “little waste.”122 As noted above, the Court’s findings 
are a “dismal” indictment of the bad results from a system 
which fails “hundreds of thousands” of Texas students.123 
The District Court’s findings of fact provide convincing 
evidence that the system is not productive of results. If 
the system is not productive of results then what about 
the second half of the Efficiency standard, which requires 
“little waste”?

The District Court found that the Cost of Education In-
dex accounts for $2.36 billion in funding to school dis-
tricts.124 The CEI is a formula which is intended to adjust 
for labor cost differentials between districts. The Court 
found that this index was “badly outdated” and based on 
data collected before 1990.125 The Court cited a 2004-05 
study which found that uncontrollable labor costs varied 
by “over 30 percent” and that “geographic pattern of cost” 
had changed much since 1989.126  Costs and demographic 
patterns have changed even more since 2005. Therefore, at 
a minimum, the state is allocating $2.36 billion in a waste-
ful manner. However, since the CEI acts as a multiplier 
of other formula elements—including WADA—it actu-
ally impacts far larger expenditures.127 Although the Ef-
ficiency Intervenors made the clam that the CEI was proof 
of waste in an inefficient system, and although the Court 
agreed with that claim, the Court failed to rule for the Ef-
ficiency Intervenors.

Productivity, Transparency, and Equity
Although the District Court determined that funding for 
schools is inadequate, it failed to assess the productivity of 
current funding. As Bill Hammond, President of the Texas 
Association of Business, testified, no one knows whether 
more money is needed.128

250th District Court Texas Supreme Court
Adequacy claim: The “general 
diffusion of knowledge” clause 
has been interpreted by the Texas 
Supreme Court as requiring the 
Legislature to ensure that school 
districts are reasonably able 
to provide all students with a 
meaningful opportunity to learn 
the essential knowledge and skills 
reflected in the state curriculum 
such that upon graduation, 
students are prepared to continue 
to learn in postsecondary 
educational, training, or 
employment settings.117 

We have labeled this standard 
“adequacy”, and the parties 
have adopted the same 
convention. The label is simply 
shorthand for the requirement 
that public education 
accomplish a general 
diffusion of knowledge.118 

Table 3: Adequacy Test Redefined
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The reason for this uncertainty is that there is an informa-
tion gap between what schools are spending and our ability 
to ensure spending is Efficient, Adequate, and Suitable. No 
effective cost accounting system exists which would allow 
evaluation of the productivity of expenses. Mark Hurley, a 
Dallas venture capitalist, researched school spending and 
financial reporting for two years. Testifying to the court, 
he explained what would happen to a private company 
that reported financial activities as the school districts do:

It is quite probable that the management of the com-
pany would face civil sanctions from the SEC and even 
potential criminal ones from the Department of Jus-
tice. Further, it is also highly likely that the company 
would quickly find itself in a class action lawsuit for 
inadequate and misleading financial disclosure. But 
in the Texas system of public education, making such 
grossly insufficient financial disclosure is not only ac-
ceptable under the current rules for financial report-
ing, it is required.

Perhaps, as the District Court has ruled, schools are be-
ing funded inequitably and/or inadequately, but the Court 
focuses on what is being spent without analyzing the pro-
ductivity of those expenditures. Even the District Court 
acknowledged this gross deficiency, though it only did so 
in passing.129

The current system imposes restrictions on schools which 
force inefficient allocation of resources. The labor laws 
contained in Chapter 21 of the Education Code are just 
one example. Even a California court rejected such labor 
laws as being inconsistent with the interest of children 
and taxpayers.130 However, despite evidence to the con-
trary, the Texas District Court’s ruling overtly denies this, 
as it declares: “Having found no credible evidence of large 
inefficiencies in Texas schools, and having heard many 

superintendents testify concerning specific efforts needed 
to improve performance on STAAR exams, the Court is 
persuaded that school districts are incentivized to use ad-
ditional funding in ways that are productive of better aca-
demic performance.”131

This ignores the testimony of many witnesses.132 For ex-
ample, former Austin Superintendent Maria Carstarphen 
stated in her deposition that Chapter 21 labor laws add 
up to $80,000 to each dismissal process.133 In addition, 
the District Court acknowledged that all the parties agree 
that bad teachers should be improved or fired, regardless 
of Chapter 21 restrictions. But the Court did not support 
this idea because it could not “be straightforwardly imple-
mented,” and should not “replace the need for other im-
provements and interventions.”134

Failure to measure productivity and act on such measure-
ments, as well as those mandates which impede productiv-
ity, are major factors in the failure of the current system.135  
No analysis exists concerning the productivity of spend-
ing, nor the impediments to better productivity. Instead, 
the focus is more money136 and the equitable allocation of 
money between districts. 

When the first lawsuit dealing with school equity was 
filed in the 1970s, poor school districts actually had sig-
nificantly less money per student than their rich coun-
terparts.137 As discussed when Table 1 was introduced, 
many low-performing districts currently have more 
money per student than high-performing districts.138 
The District Court made a determination that the system 
failed the equity test based on WADA rather than ADA. 
Yet, the Court also concluded that the very weights used 
to determine WADA are arbitrary, and have little rela-
tionship to cost.139

Nailing Down the Cost 
As mentioned above, the cost of an adequate education is 
unknown. As a result, the 250th District Court suggest-
ed estimates for the amount of Operating Expenditures 
coming from all funds. The Court’s preferred level for the 
2010-11 school year was $11,054 of spending per student 
in average daily attendance.140 In the 2010-11 school year,  
actual “all funds” Operating Expenditures was $9,396 per 
student in average daily attendance, according to the Tex-

Failure to measure productivity and 
act on such measurements, as well 
as those mandates which impede 
productivity, are major factors in 
the failure of the current system.
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as Education Agency.141 This $1,658 increase per student, 
when multiplied by the 4.5 million students in attendance 
would result in a spending increase of $7.6 billion in the 
2010-11 school year alone.142

However, this does not account for total disbursements 
per student, which was already $12,028 in the 2010-11 
school year.143 The Court explains why it does not consider  
total spending:

The “total expenditure” values presented by Mr. Currah 
[senior advisor and data analysis director for the Texas 
Comptroller of Public Accounts] also include, not only 
operational spending, but also amounts paid by districts 
for debt service and capital outlays. Both of these most 
often apply to spending for the building of new facilities 
or renovating existing facilities. These items are not mea-
sured in the basket of goods used for the CPI. Moreover, 
including both debt service and capital outlays in the 
“total expenditures” metric double-counts the amounts 
school districts spend to build facilities financed by debt, 
since the sum includes both the initial capital outlay and 
the eventual repayment of the debt incurred to pay for 
it. The inclusion of debt service and capital outlays in to-
tal expenditures, therefore, overstates the growth in real 
(inflation-adjusted) educational spending over time. As 
a result, “total expenditure’” values are not relevant to 
the issue of spending per student.144

The practical conclusion of the District Court’s justifica-
tion is that total expenditures are not relevant to estimat-
ing the cost of an adequate education. What is relevant, 
contends the Court, is only that part of Total Expenditures 
called Operating Expenditures. Operating Expenditures 
do not account for—among other things—capital outlays 
used to build and maintain school buildings. However, 
this is inconsistent with the standard declared by the Dis-
trict Court in several other parts of its ruling, which refuse 
to distinguish the need for education from the need for 
facilities in which an education takes place. For example, 
the District Court ruled: “An efficient system of public ed-
ucation requires not only classroom instruction, but also 
the classrooms where that instruction is to take place. The 
system must be analyzed as a whole, taking into consid-
eration both the instruction and facilities components.”145  
The fact that the 250th District Court did not include all 

spending in its estimate of the cost of an adequate educa-
tion is self-contradictory.

The District Court mandated billions of additional rev-
enue for schools while failing to consider total current 
spending. Additionally, the court mandated billions in 
new spending without an evaluation of gross waste in the 
bureaucratic administration of the system, waste driven 
by the culture of the system, waste driven by unnecessary 
state mandates, and waste driven by a lack of failure of 
system administrators to make logical cost-benefit deci-
sions to maximize productivity and efficiency. Further, the 
court, although acknowledging the fact that funding for-
mulas are arbitrary and outdated, refused to acknowledge 
that such obvious misallocations make an accurate cost 
determination impossible.

The cost of operating an efficient system can never be 
known within a system where government assigns chil-
dren to schools, rather than parents selecting schools for 
children in the market. Milton Friedman opined in Capi-
talism and Freedom, that government run schools produce 
conformity, wasteful spending, and pay scales which fail 
to reward success and attract mediocrity.146 Although the 
District Court’s Findings of Facts tends to confirm Dr. 
Friedman’s conclusion, the court demands more spend-
ing for the structure which it has found “fails hundreds of 
thousands” of Texas students. 

Conclusion 
The focus of any discussion regarding public education 
must be our children. As such, we take two of the District 
Court’s conclusions with deadly seriousness:

Not one performance measure considered at trial dem-
onstrated that the Texas public schools are accomplish-
ing a general diffusion of knowledge.147

“Waiting for school districts to make slow progress on 
improving the passing rates is not an option for the hun-
dreds of thousands of ninth and tenth graders who are 
no longer on track to graduate because of their perfor-
mance…”148

While the judiciary should not issue Advisory Opinions 
telling the Legislature how to attain a general diffusion of 
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knowledge,149 the Court is well within its bounds to de-
clare that the existing system of school districts & state 
agencies is failing to educate our children. As the Texas 
Supreme Court has consistently implied, it is also well 
within the constitutional standard to declare that this fail-
ure is occurring because of deficiencies in the operation 
and structure—not just the funding—of the public school 
system.

It is very easy to compile a list of wants to justify more 
money, as the District Court did in this opinion. However, 
without a productivity analysis, the Efficiency standard 
cannot be satisfied. For that reason the District Court’s  
decision will most likely be overturned.

There were no surprises in this ruling. Most people antici-
pated a ruling focused on more money for school districts 
from Judge Dietz because he has been consistent in rul-
ing that money is the solution in the past. In contrast, the 
Texas Supreme Court’s consistent position is that money 
is not the only issue.150 A review of the Texas Supreme 
Court opinions since 1989 send a strong signal that they 
are inclined to deal with the real, explicit, efficiency issue. 
The Texas Supreme Court has stated, “While we consid-
ered the financial component of efficiency to be implicit 
in the Constitution’s mandate, the qualitative component 
is explicit.”151

The Supreme Court also noted that it only has the power 
to rule on issues brought before it by the parties, and has 
routinely called on the Texas Legislature to consider fun-
damental changes to the structure and operation of the 
State’s education system, saying, “Perhaps … public edu-
cation could benefit from more competition, but the par-
ties have not raised this argument.”152

For the first time in three decades, the issues of efficiency, 
productivity, and waste are before the court. Market-based 
decisions allocate resources more effectively and produc-
tively than do politically-driven decisions. School choice 
and competition for students will make the Texas school 
system constitutionally efficient. That issue is finally be-
fore the court.
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