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Key Points

* Amend the FCPA
to provide clear
legislative guidance
for vague terms such
as “anything of value”
and “instrumentality.”

* Add mens rea
language that clarifies
that the “willfulness”
standard prevails over
the “willful blindness”
standard.

* Provide for a
compliance defense,
which limits liability
if a defendant can
demonstrate that
it has an adequate
compliance regime
that was simply
ignored by an
employee.
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Introduction

In August 2013, media outlets reported that ].P.
Morgan Chase was negotiating a multi-billion
dollar settlement with federal prosecutors to
avoid litigation over, among other things, ac-
cusations that the company had improperly
hired children of influential Chinese officials
to advance its business interests in China.' The
story broke just months after Total, the promi-
nent French oil company, announced it would
be paying nearly $400 million to avoid litigation
over allegations that it bribed Iranian officials to
gain access to oil and gas fields.> Two months
before that, the New York Times won a Pulitzer
Prize for Investigative Reporting for its articles
about payments that Wal-Mart made to low-
ranking Mexican officials.?

In all these instances, the businesses found
themselves accused of violating the Foreign
Corrupt Practices Act (FCPA), a federal statute
prohibiting international bribery.* Although
many Americans may have never heard of the
statute, headlines about it are becoming com-
mon.

The FCPA has been law since 1977.> FCPA in-
vestigations by the Department of Justice (DOJ)
and the Securities and Exchange Commission
(SEC) were rare during the first 25 years of the
statute’s existence, but the number has begun to
grow sharply in the last decade.® A 2010 article
from the Review of Litigation notes that “FCPA
prosecutions brought between 2001 and 2006
numbered more than four times that of the
previous five years. Then, 2007 saw the number
of FCPA prosecutions double those of 2006.”
FCPA prosecutions reached a zenith in 2008
when the DOJ pursued 20 cases, and the SEC

pursued 13.% Even these unusually high figures,
however, were dwarfed in 2010 when the DOJ
pursued 48 cases and the SEC pursued 26.° As
of this writing, over 150 FCPA investigations are
open.'

Bribery and corruption have a pernicious im-
pact on social and economic development. Cor-
ruption may cause individuals to lose trust in
institutions. Furthermore, resources that firms
direct towards bribery are resources not invest-
ed in innovation—a notable opportunity cost.
One cannot help but notice a generally inverse
correlation between Transparency Internation-
al's highly-regarded Corruption Perceptions
Index and the Heritage Foundations equally
well-regarded Economic Freedom Index: the
states with the most economic freedom are gen-
erally the ones perceived to suffer from the least
corruption—and vice-versa."! The United States
should not turn a blind eye to these problems.

The Foreign Corrupt Practices Act, however, is
an overly-blunt instrument for fighting corrup-
tion. As enforcement of the FCPA has ramped
up over the last several years, so has recognition
of the problems with the FCPA. The act is em-
blematic of all the worst aspects of creeping fed-
eral overcriminalization, the tendency of Con-
gress to use criminal law to regulate behavior
not traditionally considered criminal."”? The FC-
PAs most important terms are vague and pro-
vide limited guidance for potential defendants;
it is enforced in a way that limits critical mens
rea protections; and the law does not provide for
a “compliance defense” that would allow corpo-
rations to demonstrate that violations were a re-
sult of rogue employees, rather than inadequate

compliance regimes. continued
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The FCPA outlaws large bribes that
are intended to skew decision-
making and secure government
contracts, but it specifically exempts
smaller “facilitating payments.”

History of the Foreign Corrupt Practices Act

and its Current Structure

In the mid-1970s, the federal government was confronted
by revelations of widespread bribery of foreign officials by
American companies.” The initial response of the Securities
and Exchange Commission (SEC) was to advocate for a rule
that required the payments to be disclosed to investors—not
a rule that outlawed payments altogether."* These discussions
about disclosure occurred in the midst of the Cold War, and
(perhaps unsurprisingly) evolved into discussions about for-
eign policy, as some believed that bribery “lends credence to
the worse suspicions sown by extreme nationalists or Marx-
ists that American businesses operating in their country have
a corrupting influence on their political systems.™"

In 1977, Congress passed and President Jimmy Carter signed
the FCPA into law.'® The FCPA outlaws bribery of foreign
officials by corporations or individuals seeking to obtain or
retain business."” Despite significant minority concerns, the
FCPA “adopted a criminalization approach [rather than a dis-
closure approach] as it was viewed as more effective in deter-
ring improper payments and less burdensome on business.”*®
While the disclosure approach was initially popular in Con-
gress and favored by Gerald Ford’s presidential administra-
tion, the criminalization approach was ultimately adopted by
Congress after President Carter took office.”

By passing the FCPA, Congress sought to “reinforce Ameri-
cas historical association with the virtues of democracy and
idealism,” and indeed, many of the early legislative debates
over the FCPA discussed not only how bribery undercuts the
free-market’s ability to react and adapt to economic changes,
but also its corrosive effect on democratic institutions.”

The FCPA addresses international corruption in two ways:
anti-bribery provisions and accounting provisions.*' The anti-

bribery provisions prohibit individuals and businesses from
bribing foreign officials in order to obtain or retain business;
the accounting provisions impose record keeping and inter-
nal control requirements, prohibit knowing falsification of
books and records, and require a system of internal controls.”

The FCPA outlaws large bribes that are intended to skew de-
cision-making and secure government contracts, but it spe-
cifically exempts smaller “facilitating payments”> In other
words, payments to speed routine administrative functions,
such as basic customs or licensing, are permitted, but bribes
that subvert the will of an individual are outlawed. When it
was passed, the bill sought primarily to prevent bribes made
for the purpose of making sales abroad.*

The FCPA has been expanded twice, in 1988 and 1998.% The
1998 expansion broadened the FCPA’ scope to include pay-
ments to secure any improper advantage, reach certain for-
eign persons who commit an act in furtherance of a foreign
bribe while in the United States, cover public international
organizations within the definition of ‘foreign official, add
an alternative basis for jurisdiction based on nationality, and
apply criminal penalties to foreign nationals employed by or
acting as agents of U.S. companies.*

Although these expansions further empowered federal pros-
ecutors to launch a broad range of FCPA investigations, these
extensive powers largely lay dormant until the Bush and
Obama administrations took office.”” Attorney Richard Cas-
sin has suggested that the Bush Administration’s enforcement
escalation was driven in part by post-9/11 national security
considerations, as “foreign governmental corruption can lead
to leaky borders, problems with passport control, immigra-
tion issues and corrupt influences which allow foreign gov-
ernments to release information that it would normally keep
reserved.?® As for the Obama Administration, it has argued
that its aggressive enforcement efforts are driven by a desire
to preserve American “leverage and ... credibility” abroad.”

It also seems plausible, however, that the increased FCPA
prosecutions are simply part of a more pro-regulation per-
spective.” One clear objective of greater FCPA prosecution,
for example, is an “increased focus on corporate internal con-
trols caused by Sarbanes-Oxley.” Because the ramp-up in en-
forcement has occurred under two presidents from two dif-
ferent political parties, it would be hard to call the increase in
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FCPA prosecutions a particularly Democratic or Republican
phenomenon.” It may simply be a pragmatic response to a
perceived demand.”

Three Problems with the Foreign Corrupt
Practices Act—and Three Solutions

Few Americans would support rampant international brib-
ery. “Bribery;” however, is a term with a cultural dimension
in addition to a legal dimension. A practice that might be
viewed as bribery in the United States might be an ordinary
part of business elsewhere—the “tipping” of low-ranking in-
dividuals who are not government employees in any sense
that an American business person would recognize.”> Until
the FCPA includes language that acknowledges this critical
distinction, it remains an unusually stark example of federal
overcriminalization. Consider the following three problems
with the statute.

The Vagueness of the FCPA's Terms

The most important language in the FCPA is vague. The law
prohibits giving “anything of value” to a “foreign official,” but
neither of these terms are clearly defined. It is easy to un-
derstand that a judge or a senator is a “foreign official,” but
what is the status of a business executive for a state-owned
enterprise? In many countries, important energy, media, and
health industries are at least partially state-owned. Whether
the employees of the companies are “foreign officials” is a
question for which very little guidance exists. The FCPA does
provide that an “officer or employee of a foreign government
or any department, agency, or instrumentality thereof” is a
foreign official, but this additional verbiage provides insuf-
ficient guidance for individuals seeking to do business over-
seas.

As of this writing, the Eleventh Circuit Court of Appeals is
considering the question of how to define “instrumentality”
in the FCPA.** The case under review concerns two Miami
businessmen, Joel Esquenzi and Carlos Rodriguez, both of
whom were convicted of bribing a foreign official in Haiti.””
Esquenazi, in fact, received the longest prison sentence in
the history of FCPA enforcement.”® Both defendants were
convicted of making payments to a representative of Haiti
Teleco, a telecommunications company which was privately
founded, but in which 97 percent of shares are held by Hai-
ti’s national bank.” Regardless of the large ownership stake,
Teleco is not considered a state enterprise in Haiti, which has

Few Americans would support
rampant international bribery.
“Bribery,” however, is a term with a
cultural dimension in addition to

a legal dimension. A practice that
might be viewed as bribery in the
United States might be an ordinary
part of business elsewhere.

issued a declaration that “Teleco has never been and until
now is not a state enterprise.”**

If Teleco is not considered a state enterprise in Haiti, it is
understandable that Esquenazi and Rodriguez would not
have considered the company to be an “instrumentality” of
the state and would not have believed themselves to be vio-
lating U.S. law. To them, the payments likely seemed little
more than a “tip” or “facilitating payment,” not customary
in American business culture, but perfectly normal in many
other business cultures. Without this understanding, as the
defendants argue in their appellate brief, any number of U.S.
business entities—including businesses in which the fed-
eral government has invested, such as AIG or GM—could
be considered “instrumentalities” of the American govern-
ment under certain interpretations of the FCPA.* Because of
the statute’s inadequate guidance, Esquenazi and Rodriguez
argue that they received no fair warning that their conduct
could be considered criminal.

In such a vacuum, Justice Antonin Scalia has said that courts
are inevitably—and problematically—called upon to “make
criminal law in Congress's stead.”*

Soon, the Eleventh Circuit will issue its opinion in the Es-
quenazi appeal, and for the first time, precise guidelines will
likely be provided by a federal court as to what does and does
not constitute an “instrumentality” under the FCPA. The
reach of this opinion, however, will only extend within the
circuit (Alabama, Florida, Georgia), and any other federal
circuit would still be able to take an alternate interpretation.
Regardless of what the Eleventh Circuit decides, Congress
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areas of white collar law, the government has increasingly

The Compliance Defense essentially
allows a defendant to argue that it
should not be held liable for individual

relied on the “willful blindness” doctrine as a substitute
for proving willfulness and knowledge in FCPA prosecu-

employees who improperly bribed
foreign officials if the defendant has
established adequate compliance
measures, but the employee

simply ignored these measures.

should return to the FCPA and provide language describing
what is and is not an “instrumentality;” in a manner that is
sensitive to the “tipping” business culture that exists in some
nations. Otherwise, as Justice Scalia counseled, federal courts
will be forced to make criminal law when it is in fact the role
of Congress to provide fair warning of what the criminal law
is.

Mens Rea Concerns with the FCPA

All law students learn on the first day of the introductory
criminal law course that “mens rea” is fundamental to crimi-
nal law. Criminal law is distinct from civil law, in part, be-
cause a criminal must have a guilty state of mind—mens
rea—in addition to a guilty act (the actus reus). It is the com-
bination of actus reus and mens rea that result in a “crime”*!
Generally speaking, an actus reus alone, absent a mens rea, is
not a crime.

Although an increasing number of federal offenses disre-
gard the mens rea requirement because it is inconvenient for
a speedy prosecution,” Congress did not intend such a fate
for the FCPA—the very fate which ensnared Esquenazi and
Rodriguez. In fact, Congress was clear about requiring mens
rea, and it included a “willfulness” requirement in the stat-
ute.” Nevertheless, this protection is increasingly disregard-
ed by prosecutors who substitute the “willful blindness” doc-
trine for the standard “willfulness” requirement. As Shana
-Tara-Regon of the National Association of Criminal De-
fense Lawyers described it in testimony before a U.S. House
Committee:

[A]lthough the statute contains a “willfulness” require-
ment in an attempt to limit an individual’s liability for vio-
lating the anti-bribery provisions of the FCPA, as in other

tions. Properly construed, the “willful blindness” doctrine
merely allows a finding of “knowledge” and “willfulness”
in a situation where the evidence shows the defendant
“actually knew but...refrained from obtaining final con-
firmation...” Nonetheless, both inside and outside the
FCPA context, this doctrine has often been extended to
cases where “no actual knowledge existed,” but where a
jury could determine from the evidence “the defendant
had not tried hard enough to learn the truth” The practi-
cal effect of this doctrine is that the CEO of an Ameri-
can company can be held personally, criminally liable for
the actions of his employee halfway across the world—
whether he knew about them or not.**

Unlike most mens rea concerns in modern federal legisla-
tion, this problem cannot be blamed on the drafters. Instead,
it is prosecutors and compliant judges who have stretched the
language of the mens rea standard in the FCPA beyond its
reasonable bounds.* Nevertheless, the only solution to the
problem is to have Congress return to the statute and provide
new language that hems in the breadth of prosecutors.

The Lack of a Compliance Defense

In many instances, FCPA violations are committed by rogue
employees or contractors. When doing business in China, in
fact, it is estimated that “80 to 90 percent of [FCPA] cases are
related to third party intermediaries—agents, vendors, sup-
pliers, distributors—who will be doing business on behalf of
a global organization*

The “Compliance Defense” is an element of the United King-
doms’s anti-bribery law, the UK. Bribery Act of 2010.* The
Compliance Defense essentially allows a defendant to argue
that it should not be held liable for individual employees who
improperly bribed foreign officials if the defendant has es-
tablished adequate compliance measures, but the employee
simply ignored these measures. The UK. recognizes such
a defense to its anti-bribery statute, but the U.S. does not.*
Were such a defense in place, it would have protected Wal-
mart, which by all accounts has a sterling FCPA compliance
regime, but nevertheless fell prey to rogue employees who
provided improper payments to individuals in Mexico.*
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Even FCPA-hawk Lanny Breuer, the Obama Administration’s
former Assistant Attorney General in charge of the Criminal
Division of the Department of Justice, has acknowledged this
problem: “There will always be rogue employees who decide
to take matters into their own hands. They are a fact of life

It is hard to understand why a compliance defense would not
be embraced by regulators. It seems to be connected to little
more than the growing trend in the United States towards a
vigorous enforcement of corporate criminal liability, which is
unusual in the tradition of American criminal law enforce-
ment.” Congress would be wise to return to the FCPA and
include a basic compliance defense.

Conclusion

There is little question that corruption is a significant inter-
national problem. It stunts confidence in the rule of law and
other democratic institutions, and it suppresses economic
growth. It is not clear, however, that the FCPA has done
anything to tackle this problem. Ironically, in fact, there is
evidence that the FCPA has had the counter-productive ef-
fect of discouraging American firms from investing in im-

Modest tweaks to the FCPA statute
would better ensure that the FCPA is
fulfilling its mission without unduly
infringing on economic liberty and
hampering economic growth.

poverished nations.” There is also evidence that the FCPA
has stunted the growth of US. companies by forcing them
to maintain costly compliance regimes.” Ironically, these re-
gimes may not even be useful because prosecution ultimately
depends on how a particular U.S. Attorney will choose to in-
terpret a particular term.

The FCPA is, at its core, a well-intentioned statute. The Unit-
ed States should not ignore international bribery by com-
panies under its jurisdiction. Modest tweaks to the statute,
however, would better ensure that the FCPA is fulfilling its
mission without unduly infringing on economic liberty and
hampering economic growth.
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Is Eroding the Criminal Intent Requirement in Federal Lawi (Heritage Foundation and National Association of Criminal Defense Lawyers, May
2010) 3 (italics and citations omitted).

* |bid. at 5-10.

* "Any natural person that is an officer, director, employee, or agent of a domestic concern, or stockholder acting on behalf of such
domestic concern, who willfully violates subsection (a) or (i) of this section shall be fined not more than $100,000 or imprisoned not more
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“ Shana-Tara Regon, [The Foreign Corrupt Practices Act, Before the Subcommittee on Crime, Terrorism, and Homeland Security, Committee on the
Judiciary, U.S. House of Representatives (14 Jun. 2011).

* See, e.g., United States v. Kozeny, 667 F3d 122,136 (2d Cir. N.Y. 2011).

4 Steeves, "Solving the puzzle of the FCPA in China,"33.

7 Mike Koehler, Revisiting a Foreign Corrupt Practices Act Compliance Defense, 2012 WIS. L. REV. 609, 636-37 (2012).
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°1 See, generally, Jeffrey S. Parker, "Corporate Crime, Overcriminalization, and the Failure of American Public Morality”in The American lliness:
Essays on the Rule of Law (ed. Frank Buckley) 407-24.

2 “"A Tale of Two Laws," The Economist.

>3 Ibid.
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