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Introduction
“Crime” is a word that is easy to define for ev-
eryone except lawyers. The Stanford Encyclo-
pedia of Philosophy, for example, offers a defi-
nition from a legal philosopher that begins by 
stating that crimes “are kinds of conduct that are 
defined by the law as wrong,” but then expands 
on this definition for another nine paragraphs!1

Henry M. Hart, one of the most important le-
gal philosophers of the past century, offered his 
own definition when he wrote that a crime “is 
not simply anything which a legislature chooses 
to call a ‘crime.’ It is not simply antisocial con-
duct which public officers are given a respon-
sibility to suppress. It is not simply any conduct 
to which a legislature chooses to attach a “crimi-
nal” penalty. It is conduct, which, if duly shown 
to have taken place, will incur a formal and sol-
emn pronouncement of the moral condemna-
tion of the community.”2

Roscoe Pound, yet another major 20th century 
legal thinker, offered a definition that focused 
intensely on the idea of intent being necessary 
to criminality. A crime, he wrote, is something 
“based upon a theory of punishing the vicious 
will. It postulates a free agent confronted with 
a choice between doing right and doing wrong 
and choosing freely to do wrong.”3

Crafting a concise technical definition of crime 
is difficult, but it is clear that certain personal 
intuitions are factored into any definition. For 
instance, there is a sense that a crime is not just 
an irritant—or even just a damaging action—
but rather something that fundamentally vio-
lates a society’s moral instincts. There is also the 
sense that a crime must be an action—not just 
any action, but a deliberate one, or at least an 
action so careless that the offender should rea-
sonably know that the society’s moral instincts 
would be bothered by it. Thus, a mere accident 

is inadequate to constitute a crime. Finally, there 
is a sense that a crime must have a victim, and 
society demands a proportionate response that 
will restore the victim.

The Definition of Crime is Expanding
It is increasingly evident that the definition of 
crime has expanded far beyond these intuitive 
guidelines. Actions which, traditionally, would 
never have been considered criminal are now 
regularly classified as such, and harsh criminal 
penalties—such as incarceration—are often ap-
plied. Many of these activities are of the sort that 
would be better punished by civil or administra-
tive fines rather than criminal penalties—such 
as violations of certain environmental regula-
tions. In some cases involving a freely agreed-
upon exchange between two parties, even civil 
and administrative fines are arguably inappro-
priate. (Certain antitrust laws, for example, 
might fit into this category.4)

To a large extent, the horror stories that are 
frequently told about overcriminalization are 
examples of federal overcriminalization. For ex-
ample, the U.S. Fish and Wildlife Service’s raids 
on Gibson Guitar’s Tennessee factories, autho-
rized by the Lacey Act, made national headlines 
in 2011. Similarly, prominent prosecutions in 
North Dakota of energy companies and their 
executives, made under the Migratory Bird Act, 
drew national attention and were even men-
tioned in one of the 2012 presidential debates.5

These stories are indeed worrying, and it is right 
to be concerned about the federal government’s 
abuse of the criminal law. To some extent, how-
ever, the emphasis on federal overcriminaliza-
tion has “crowded out” discussion and analysis 
of state-level overcriminalization. Although the 
federal government is increasingly (and uncon-
stitutionally) inserting itself into state and local 
law enforcement matters, it is still the case that 
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Findings
•	 Criminal penalties should 

be reserved for conduct 
that is inherently blame-
worthy.

•	 All criminal statutes 
must include a mens rea 
component.

•	 Criminal penalties should 
be no more punitive than 
necessary to restore the 
victim, deter future  
offenders, and incapaci-
tate and/or rehabilitate 
the offender.

•	 Law enforcement must 
be given a reasonable—
but not excessive—
amount of discretion 
to ticket, arrest, and 
prosecute.

•	 Policymakers should 
recognize that overcrimi-
nalization is not merely 
a federal problem; state 
overcriminalization has 
also become a signifi-
cant threat to individual 
liberty.
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far more law enforcement occurs at the state level than the fed-
eral level—so many of the worst overcriminalization abuses 
inevitably occur at the state level.

Examples of Overcriminalization in the States
From nothing more than a simple scan of recent headlines, 
it is easy to find numerous examples of state-level overcrimi-
nalization. The list provided here contains several examples of 
actions that should not be classified as “crimes.” Some of the 
behaviors may be more appropriately treated as civil actions, 
punishable by civil fines. Some of the actions, however, should 
not be treated as wrongful conduct at all—of either a criminal 
or civil nature. Perhaps the most important take-away from 
this very brief list, though, is that while prosecutors should be 
given a certain amount of latitude for discharging their duties, 
statutes must be written in such a way as to limit—not maxi-
mize—prosecutorial abuse.6

1. Arizona—Gary Rissmiller and Larry Park were landscap-
ing and gardening entrepreneurs in Arizona who were 
fined by the state’s Structural Pest Control Commission 
(SPCC) in 2005 for using over-the-counter herbicides 
(such as Roundup) to kill weeds. Under the SPCC’s regu-
lations, Rissmiller’s and Park’s actions were illegal because 
they did not obtain the appropriate license.7 A total of 
3,000 hours of training would have been required to ob-
tain the necessary landscaping/gardening license. Accord-
ing to an estimate proffered by Rissmiller’s and Park’s law-
yers at the Institute for Justice, assuming a 40-hour work 
week, this would have amounted to 18 months away from 
work for the two men. The lawsuit they filed against the 
SPCC gained so much public attention in Arizona that it 
prompted a legislative fix in 2006: the state carved out a 
licensing exemption. Following the change in the law, the 
case was dismissed.8

2. California—Kay Leibrand, a 61-year old grandmother, 
was cited in 2002 for xylosma bushes that she had been 
maintaining outside her house since the late 1960s. She 
tried to demonstrate that the bushes posed no threat to 
public safety, but law enforcement authorities denied her 
a hearing, and emphasized that a municipal ordinance in 
Palo Alto, California criminalizes a homeowner’s failure 
to keep hedges below a height of two feet.9 Leibrand was 
forced to surrender to the police and had her fingerprints 
and mug shots taken. The case eventually settled out of 
court.10

3. Connecticut—Lisa Martinez sold teeth-whitening servic-
es at a Connecticut shopping mall kiosk and was threat-
ened with up to five years of incarceration because teeth-
whitening services may only be performed by licensed 
dentists. The kits which Martinez used, however, may be 
legally purchased online by any consumer—there is no 
age restriction on purchases—and used at home. The kits 
are regulated and fully approved by the federal Food and 
Drug Administration.11

4. Indiana—An Indiana couple, Jeff and Jennifer Counceller, 
saw an injured baby whitetail deer and reported it to the 
state Department of Natural Resources. The department, 
citing the state law criminalizing unlawful possession of 
a deer, told the couple to leave the injured deer alone and 
“let nature take its course.” The couple ignored the instruc-
tion and took the deer home to nurse it back to health. The 
state then charged the Councellers with “unlawful posses-
sion of a deer.” It was only after an extraordinary public 
outcry—mentions in The Wall Street Journal and Good 
Morning America, and a Facebook page with thousands 
of “likes”—that the charges were dropped.12

5. Florida—Anthony Brasfield was charged with violating 
the Florida Air and Water Pollution Control Act, an envi-
ronmental protection statute, when he released 12 helium-
filled, heart-shaped balloons for his girlfriend in a Florida 
parking lot. He was arrested and charged with a felony that 
carried a prison sentence of up to five years.13

6. Georgia—Miles Rankin, a 12-year-old Boy Scout, brought 
his two-inch Boy Scout pocket knife to school and showed 
it to several other students in the school bathroom. He did 
not “brandish” the knife and other students did not report 
feeling threatened in any way. However, under the “zero 
tolerance” policy in Henry County, Georgia, the posses-
sion of a weapon at school triggers automatic expulsion 
and referral to juvenile court—and no mitigating circum-
stances such as intent are considered. Rankin was arrested 
at school, handcuffed in class, and forced to leave cam-
pus in a police car. He was expelled, placed under 30-day 
house arrest, and given 180 days of probation.14

7. Maryland—In 2013, a 7-year-old in Maryland was sus-
pended from school for two days for chewing a toaster 
pastry into the shape of a gun, pointing it (either at a fellow 
student or at the ceiling—it is unclear), and saying, “bang, 
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bang.” The boy’s father, concerned about the potential 
ramifications of a school record that lists a gun violence 
infraction asked the school to remove the word “gun” 
from the student’s record. The school refused.16

8. Michigan—Lisa Snyder was prosecuted for violating a 
Michigan law that prohibits the operation of a daycare 
without the appropriate license. She had offered to watch 
her neighbors’ children at her home on weekday morn-
ings because the school bus picked up students near her 
driveway. She volunteered this service and accepted no 
payment. Michigan officials threatened Snyder with vari-
ous fines and jail time for “operating a daycare”. The case 
became a cause célèbre, and the prosecution was only 
halted after the intervention of the governor.17

9. North Carolina—In 2010, Ashley Smithwick, a 17-year-
old high school senior in North Carolina, inadvertently 
brought her father’s lunchbox to school, and the lunchbox 
contained a small paring knife for cutting apples. Because 
bringing a knife on campus is a Class 1 misdemeanor in 
North Carolina, Ashley was suspended from school for 
the remainder of senior year and forced to take online 
courses to earn her diploma.18

10. Oklahoma—In 2012, Ashley Warden, the mother of a 
3-year-old boy in Oklahoma, was issued a $2,500 fine be-
cause her son urinated in his grandmother’s front yard. 
The officer who issued the citation was an 18-year veteran 
of the force. When Warden asked whether the offense 
could be disregarded because the offender was merely a 
toddler, the officer simply told her “[i]t’s public urination 
and in public view.”19

11. Oregon—Gary Harrington built several ponds on his 
property in Oregon, and over time he collected 13 mil-
lion gallons of pooled rain and melted snow. Under a 
1925 Oregon law, however, rainwater may be collected 
only if it falls from artificial surfaces (such as a rooftop) 
and is gathered in rainwater barrels. Gathering rainwater 
in a pond on private property is criminal without the ap-
propriate permits issued by the Oregon Water Resources 
Department. Harrington, therefore, was sentenced to 30 
days in jail and assessed a $1,500 fine.20

12. Texas—Ryan Adams of Pflugerville, Texas grilled and ate 
a white-winged dove that died when it flew into his win-

dow in 2012. Under the Texas Parks and Wildlife Code, 
it is illegal to possess wildlife that has not been acquired 
while following certain protocols (e.g., hunting within sea-
son, using a particular type of firearm and ammunition, 
etc.). Texas dove season had begun the previous day, and 
had Adams killed the dove with an appropriately licensed 
gun and grilled it, he would have been within the scope of 
the law. In this instance, however, Adams was subject to a 
criminal fine. The warden who investigated the case did 
not fine Adams, purely out of an exercise of discretion. 
Remarkably, however, he would have been permitted to 
do so under existing Texas law.21

13. Utah—Utah resident Jestina Clayton is a refugee from 
Sierra Leone who braids hair for a living. African hair-
braiding is a much in-demand industry in Salt Lake City, 
which has a large African refugee community. Clayton 
was told, however, that she cannot braid hair without pay-
ing for a cosmetology license and undergoing 2,000 hours 
of training as required by a Utah occupational licensing 
law. Violators of the law are charged with a Class A misde-
meanor. Hair braiding, notably, is not a part of the 2,000 
hours of training.22

14. Virginia—Woodpeckers are protected under the federal 
Migratory Bird Act and generally may not be transported. 
In 2011, an 11-year-old girl named Skylar Capo ran afoul 
of the law when she saved an injured baby woodpecker. 
Her mother was fined $535 and threatened with a year in 
prison. This was an example of federal, not state, overcrim-
inalization, but it is notable that a Virginia state trooper 
accompanied the federal agent who went to the girl’s home 
to issue her a citation. It underscores the degree to which 
state and federal law enforcement officials often work in 
concert to investigate and prosecute these “crimes.”23

In this list, a number of common themes emerge. One is the 
frequency of prosecutions for occupational licensing viola-
tions. Another is the way in which “zero tolerance” policies in 
schools have become a significant part of the overcriminaliza-
tion phenomenon. Still another is the way in which numer-
ous and duplicative laws effectively allow law enforcement to 
ticket, arrest, and prosecute almost anyone—their discretion 
is maximized rather than checked.

Some might argue that concerns about overcriminalization 
are exaggerated. After all, in several of the cases above, no jail 



time was served and fines were ultimately dismissed. It is in-
adequate, however, to base a system of criminal law so heavily 
on the discretion of individual law enforcement officers. Many 
will surely exercise their discretion reasonably, but many oth-
ers will not. Some will not exercise their discretion reasonably 
until forced to do so by overwhelming public pressure—and of 
course those “defendants” whose cases do not happen to gain 
media notoriety will be out of luck.

Conclusion 
To reverse the slide towards overcriminalization, states 
should—first and foremost—reserve criminal penalties for 
conduct that is inherently blameworthy. Secondly, states must 
ensure that appropriate mens rea protections are included in 

all criminal statutes. Indeed, states would further be advised to 
pass a “default mens rea” rule to cover any statutes for which the 
necessary mental state of the offender may be in doubt. Third, 
states should appreciate that penalties must be no more puni-
tive than is necessary to restore the victim, deter future offend-
ers, and incapacitate and/or rehabilitate the offender. In short, 
law enforcement must be given a reasonable—but not exces-
sive—amount of discretion to ticket, arrest, and prosecute in-
dividuals. Anything else is simply unsuitable for any state that 
aspires to have “a government of laws, and not of men.”24
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