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Introduction

With over 1,700 criminal offenses—around
1,500 of which appear outside the penal code—
Texas criminal law has grown unwieldy and
unjust, with penalties often disproportionate to
the severity of the crime. No systematic attempt
has been made to create consistency among
these offenses in two decades. As a consequence,
dredging for oysters at night can be a felony,' but
hiding a human corpse is a mere misdemeanor.”
In January 2013, the Legislative Budget Board
(LBB) recommended that the state establish a
“mechanism to review sentencing policies and
control criminal justice costs.”?

HB 2804 by Rep. Steve Toth proposes to enact
the LBB’s recommendation by creating a tempo-
rary and voluntary nine-member commission
to review all the state’s criminal offenses except
those listed in the penal code, chapter 481 of the
health and safety code (“the Controlled Sub-
stances Act”), and those related to the operation
of a motor vehicle.* The commission would eval-
uate these laws and by November 1, 2014 pro-
duce a report recommending the repeal of the
laws “unnecessary, unclear, duplicative, overly
broad, or otherwise insufficient to serve the in-
tended purpose of the law.

The Impetus Behind HB 2804

A prominent British lawyer, Lord Radcliffe,
observed that “every system of jurisprudence
needs ... a constant preoccupation with the
task of relating its rules and principles to the
fundamental moral assumptions of the society
to which it belongs.”® Moral assumptions may
refer not only to questions about what should
and should not be criminal, but also what level

of punishment taxpayers may be asked to fi-
nance. People do not expect all punishments
for all crimes to be as punitive as possible; in-
stead people have a sense of proportion, and
they expect the punishment to fit the crime.”
Conducting these reviews is a profoundly basic
function of government, yet Texas has not had
a mechanism for this since 1993.

The 1993 revision of the Texas Penal Code was,
in fact, one of the most impressive achievements
of public administration in modern Texas his-
tory. The Texas Punishment Standards Commis-
sion, which was established to review the code,
appropriately enhanced many sentences for vio-
lent offenders, improved treatment options for
nonviolent offenders, removed several obsolete
offenses altogether, and reorganized the code.®
Shortly thereafter, a group of scholars reviewing
state penal codes—and the code for the District
of Columbia—ranked the Texas Penal Code the
best in nation.’

This achievement, however, occurred 20 years
ago, and it concerned only the penal code, not the
other parts of the state code which list hundreds
of criminal offenses carrying significant punish-
ments, including incarceration. On average, Texas
adds over 40 new criminal laws per legislative ses-
sion (not including accompanying sentencing en-
hancements), and they are frequently located out-
side the penal code. There are now more criminal
penalties listed in the Texas Occupations Code,
for example, than there were in the Texas Penal
Code as originally enacted. These crimes and
enhancements have often been of the sort that
prompted the American Law Institute to create
the Model Penal Code in 1961—“ad hoc statutory
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Overcriminalization refers to the
increased tendency of governments
to use the criminal law to regulate
behavior that is not traditionally
considered criminal.

enactments ... triggered by a crime or a crime problem that
gained public interest for a time"°

Shannon Edmonds, a former prosecutor who is now the
Director of Governmental Relations for the Texas District
and County Attorneys Association (TDCAA), speaks with
bewilderment, for example, about the push for the 83rd
Legislature to pass “Caylee’s Law; legislation that would
require people to report missing children within 24 hours
of their disappearance or report dead children within one
hour of discovery. Legislation of this sort was filed across the
country in the wake of an infamous Florida case in which a
mother did not report her daughter’s disappearance, and in
time, became widely suspected of having killed the child."
Edmonds is dubious about the value of the proposed law
because, as he points out, numerous existing statutes—tam-
pering with physical evidence,'? endangering a child,"” fail-
ing to report a corpse,'* abusing a corpse,” failing to report
child abuse/neglect,'® providing a false report to a peace of-
ficer,"” and providing a false report regarding missing child
or missing persons'*—would have been adequate to pros-
ecute the mother in Texas. Nevertheless, the case received
overwhelming media attention, and an internet site urging
states to pass versions of the law gained over one million
supporters in less than one month."

Edmonds makes this observation in his personal capacity,
not on behalf of the TDCAA, but it nevertheless belies the
widespread idea that prosecutors tacitly approve of clut-
tered criminal law and a trend towards “overcriminaliza-

tion.”?

Overcriminalization

Overcriminalization refers to the increased tendency of
governments to use the criminal law to regulate behavior
that is not traditionally considered criminal. “Crimes” tra-
ditionally carry the moral opprobrium of society, but in

modern America, criminal penalties attach to thousands of
actions which do not fit the historical conception of a crime.
Texas, for example, has eleven different criminal penalties
relating to the improper harvesting of oysters.”’ Among the
most bizarre “crimes” in Texas, all of which carry the risk of
incarceration, are the following:

« Lying in a fishing tournament. This is Class A misde-
meanor, punishable by up to one year in jail.?2

« Causing pecans to fall from a pecan tree by any means,
including by thrashing. This is a misdemeanor, punish-
able by up to three months in jail.”

« Driving stock to market without a bill of sale or sworn
list. This is a Class B misdemeanor, punishable by up to
180 days in jail.**

+ Mislabeling a container of citrus fruit. This is a Class B
misdemeanor, punishable by up to 180 days in jail.*®

o Issuing, as a warehouseman (or his officer, agent, or
employee), a duplicate or additional negotiable ware-
house receipt for goods if the warehouseman knows at
the time of issuance that a previously issued negotiable
warehouse receipt describing those goods is outstanding
and not cancelled. This is a felony, punishable by up to
five years in prison.*

 Using the name of a credit union without including the
words “credit union" or the abbreviation "CU" and an
appropriate descriptive word or words, or an acronym
made up of initials of the appropriate descriptive word
or words and ending in "CU," approved by the commis-
sioner. This is Class A misdemeanor, punishable by up
to one year in jail.”’

o Delivering materials for industrial homework to any
person in Texas without an employer's permit. This is
a misdemeanor, punishable by at least 30, but not more
than 60, days in jail

» Owning, leasing, operating, or controlling an oil proper-
ty in Texas and equipping or enclosing the oil property,
or any part of the oil property. This is a misdemeanor
punishable by up to six months in jail.

Texas Public Policy Foundation



April 2013

HB 2804 Bill Analysis: A Commission to Review All Criminal Laws Outside the Penal Code

 Discriminating, as a theater manager (including a the-
ater owner or lessee, or a representative of an owner or
lessee) against “reputable” theaters, operas, shows, or
other productions. This is a misdemeanor punishable by
up to 10 days in jail*

As one prominent judge has written:

[C]riminal law should clearly separate conduct that
is criminal from conduct that is legal. This is not only
because of the dire consequences of a conviction—in-
cluding disenfranchisement, incarceration and even de-
portation—but also because criminal law represents the
community’s sense of the type of behavior that merits
the moral condemnation of society.”

Professor Erik Luna of the Washington & Lee School of
Law, has observed that many states have “abuse[d] the law’s
supreme force by enacting dubious criminal provisions and
excessive punishments, and overloading the system with
arrests and prosecutions of dubious value* Texas, unfor-
tunately, is no exception. The principle aim of HB 2804 is
to simplify the penal code by removing obscure, non-tra-
ditional “crimes” for which there are no individual victims
and that do not involve fraud or coercion (including per-
haps some of the ones listed above).”®

Overcriminalization is not only ineflicient, it is inherently
unjust, and Texans who value justice should be troubled by
it. Prosecutors are allowed “multiple bites at the apple” be-
cause they are permitted to charge defendants with myriad
crimes, all of which are essentially the same offense. If the
prosecutor is unable to prove the elements of one charge,
he moves on to the next one—which is largely the same as
the first. Eventually, the prosecutor hopes, something will
surely stick.** Centuries ago, Cicero recognized that “In-
justice often arises through chicanery, that is, through an
over-subtle and even fraudulent construction of the law.
This it is that gave rise to the now-familiar saw, ‘More law,

less justice.”*

The inconsistencies that result from a proliferation of of-
fenses can lead to tragic mistakes. As Professor Paul Robin-
son, an internationally renowned expert on the reorganiza-
tion of criminal codes, has observed:

Partisan politics do not appear to
influence whether or not a commission
exists.“Red states” like Alabama and
Utah have commissions, and “blue
states” like Maryland and Oregon have
commissions. Texas does not have one,
but HB 2804 would establish one.

[TThe trend of having overlapping offenses also under-
mines the rule of law by shifting authority to set the
general level of punishment, as statutorily set by the
grading of an offense, away from the legislature and into
the hands of prosecutors and police, who can pick and
choose among the multiple and overlapping related of-
fenses that may apply. Even judges who try to interpret
laws according to legislative prerogative may find their
task impossible, as interpretive canons mandate that any
overlap in offenses be read so that nothing is rendered
superfluous. The task may require the court to distort
the meaning of one provision in order to give meaning
to the existence of another.”

The Composition of the Commission
Twenty-four states currently have sentencing commissions
that are charged, at least in part, with performing evalua-
tions of state criminal law to address these concerns.”” Par-
tisan politics do not appear to influence whether or not a
commission exists. “Red states” like Alabama and Utah
have commissions, and “blue states” like Maryland and Or-
egon have commissions. Texas does not have one, but HB
2804 would establish one.

The establishment of a commission is not an idea with-
out risk. Although some commissions have successfully
worked to control criminal justice costs (e.g., Alabama,
Kansas, South Carolina), other commissions have evolved
into mechanisms for needlessly enhancing sentence lengths
and thus driving up corrections costs. (The federal sentenc-
ing commission is the most notorious example). The com-
position of the commission would therefore be critically
important.
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House Bill 2804 proposes that the commission consist of
nine members: two appointed by the governor, two by the
lieutenant governor, two by the speaker of the House, two
by the chief justice of the Supreme Court, and one by the
presiding judge of the Court of Criminal Appeals.* The bill
further states that the officials making appointments must
include “representatives of all areas of the criminal justice
system, including prosecutors, defense attorneys, judges,
legal scholars, and relevant business interests”™ The com-
mission’s goal would be to develop a consensus for omnibus
legislation that would streamline criminal laws, recognizing
that such laws are so numerous and complex that legislators
would have difficulty drafting a comprehensive rewrite of
them during the short Texas legislative session.

Conclusion
According to Professor Robinson, “it is common practice
to create new, serious offenses scattered throughout chap-

ters outside the criminal code. As a result, criminal codes
no longer provide an accessible source from which one
can find a clear statement of the conduct that is criminal”*
Texas criminal law has been subject to precisely this kind of
abuse, and HB 2804 proposes to address the problem.

It would be preposterous to argue that Texas criminal law is
transparent because anybody can access the code books (of
which there are over two dozen, including the penal code,
the alcoholic beverage code, the business and commerce
code, the occupations code, etc.) and read the 1,700 crimi-
nal laws therein.* In a famous G.K. Chesterton short story,
a character remarks that the best place to hide a leafis in a
forest.*! Such is the case with Texas criminal law. The power
to prosecute a person for a criminal violation is the most
extraordinary power wielded by a state government, yet the
criminal laws are so voluminous and disorganized that, ef-
fectively, they are hidden. %
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