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a growing challenge for Texas. According
to recent projections the state will need an
additional 8.3 million acre-feet of water by
2060 to meet the demands of a population
projected to increase from 25.4 million in
2010 to 46.3 million.!

Projections nearly 50 years into the future
must of course be treated with some cau-
tion. But it remains true that if Texas is to
continue to expand and grow, new water
resources will have to be developed to meet
this growing demand. And while Texas
plans for enough water during a drought of
record, that model may need revising. The
drought of record refers to prolonged con-
ditions over the decade of the 1950s. Yet, in
2009 and again in 2011, central Texas expe-
rienced a drought unprecedented in its in-
tensity, with hydrological conditions worse
than the historical drought of record.

To deal with this future water need, in 1997
the Texas Legislature passed SB 1, legisla-
tion setting forth a “bottoms up” approach
to meeting the state’s water supply needs.
As required by SB 1, Texas has completed
detailed water plans measuring available
water supply and future demand. Strate-
gies for developing this demand, however,
are produced mainly at the local level with
minimal state input. Sixteen Regional Wa-
ter Planning Groups have developed com-
prehensive plans which the Texas Water
Development Board (TWDB) compiled
into a document known as the State Water

published in 2007 and 2012. In addition,
Regional Water Plans identify hundreds of
strategies to augment available supply by 9
million acre-feet of water by 2060.2

The 2012 State Water Plan estimates the
capital costs for funding all the water man-
agement strategies recommended in the
2011 regional water plans at $53 billion—
though it is not clear that all of these strate-
gies should be funded.’ In response, there
have been proposals to fund State Water
Plan projects using everything from a dis-
bursement from the state’s Rainy Day Fund
to a tax on bottled water.

According to recent projections
the state will need an additional
8.3 million acre-feet of water by
2060 to meet the demands of a
population projected to increase
from 25.4 million in 2010

to 46.3 million.

While these discussions about funding are
important, they are not the only issue in-
volved here. Even more important are the
regulatory impediments to private financ-
ing of water projects. This private financ-
ing was the primary method contemplated
for financing water projects by SB 1, which

stipulated that “voluntary redistribution”
continued next page

" Despite the name, the State Water Plan is technically not a state developed plan, but is a compilation

of regionally developed proposals.
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In recent years the Legislature has,
perhaps inadvertently, passed
legislation which complicates—
rather than facilitates—new water
supply projects.

of existing water supply would create much of the wa-
ter needed for growing demand. In other words, to the
extent possible, future water demand should be met by
transferring water from areas where there is a surplus
to where there is a deficit. Additionally, as regulatory
impediments are removed increased efficiencies should
significantly reduce the cost of increasing available wa-
ter supplies.

Regulatory Impediments to Private
Financing of Water Development

Voluntary redistribution assumes a well-functioning wa-
ter market which facilitates change of use (e.g. from ir-
rigation to municipal use) and water transfers. Markets,
however, depend upon defined property rights and pre-
dictable regulatory decisions. If private financing is not
flowing to viable new water projects, we should look
to remove any regulatory barriers that may be holding
back development before committing state resources to
the problem. Indeed, in recent years the Legislature has,
perhaps inadvertently, passed legislation which compli-
cates—rather than facilitates—new water supply projects.

For example, interbasin transfers have traditionally been
a means of “voluntary redistribution” of water to deal
with droughts or other water shortages. According to
the State Water Plan’s projections, certain areas of the
state are expected to experience greater water strains
while others may have more water than they need. A
transfer from a surplus region such as northeast Texas to
a region like Dallas-Fort Worth, where water is scarce,
could go a long way to relieving some of Texas’ water
shortage issues.

In 1997, however, a “junior rights” provision was added
to the Texas Water Code requiring that any portion of a
water right involved in an interbasin transfer would lose
its seniority.* This has proven to be a major disincen-
tive for new transfers.” Changing this provision, how-
ever, has proven controversial, raising such questions as
whether or how to compensate the basin of origin for
the lost water.

Or consider the matter of water right amendments. As
the nature of Texas’ water demands changes, it is only
natural that water currently used for one purpose may
be redirected to another purpose. The current process
for amending a water right, however, can be laborious,
even if the only change is the use to which the water
is put and the new use is approved as a beneficial use
under current law. And the legal question that remains
unresolved is whether a water right amendment solely
for a change of use is subject to a contested case hearing.
Streamlining the process for water right amendments
that only involve a change of use, could help increase
private market transactions that would help match sup-
ply to demand.

Likewise, SB 2 in 2001 and HB 1763 in 2005 enlarged
the authority of Groundwater Conservation Districts
(GCDs) to limit private development of groundwater.
GCDs have the power to impose pumping limits on
wells and tract size, regulate the preservation of historic
uses, articulate “desired future conditions,” and restrict
permitting of groundwater withdrawals on the basis of
“managed available groundwater” (MAGs).* In some
cases, these powers have been used to functionally pro-
hibit new water development.

It is possible that the Texas Supreme Court’s recent de-
cision in Edwards Aquifer Authority v. McDaniels® may
provide some relief against some of the more onerous
GCD regulations. In McDaniels, the Texas Supreme
Court reaffirmed the existence of a real property right
in the groundwater beneath a landowner’s property. Al-
though the Court said this private property right was (in
principle) compatible with GCD permitting authority,
the Court also said there is a point at which regulation
could become an unconstitutional taking of private prop-
erty for which compensation to the landowner would be

“Implementation for MAGs is still in process. As of this writing, the MAGs have not yet been developed nor has any permit been

limited on the basis of a MAG.
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required. Where a GCD has functionally prohibited new
groundwater permitting, it is hard to see how this would
not amount to an unconstitutional taking of property
under the McDaniels decision.” Nevertheless, legal chal-
lenges to GCDs can be long, expensive, and highly fact
specific. The exact implications of the McDaniels deci-
sion for groundwater development are not yet known.

Conclusion

As Texas considers proposals for financing water proj-
ects, it needs to make sure that regulatory barriers to
private water developments (like the ones mentioned
above) are dismantled. This will help ensure that fund-

Endnotes

ing for water development projects will come from
those who will benefit from the projects, and should not
involve cross-subsidies either from one part of the state
to another, or from one industry to another.

Ensuring an adequate water supply for Texas’ growing
economy and population is vital to maintaining the long
term viability of the state. Solving the problem, however,
cannot be achieved simply through more spending. It
will be achieved, at least in part, by removing the regu-
latory barriers to the development of viable new water
projects. Unless the state addresses the regulatory dis-
incentives that currently exist, sufficient water develop-
ment for the future will remain uncertain. %
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