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THE ISSUE

Premises owners who act as general contractors are 
given the same rights and liabilities as general contrac-
tors under the Texas Workers’ Compensation Act. In 
Entergy Gulf States, Inc. v. Summers, the Texas Supreme 
Court noted that Texas law, legislative history, and pub-
lic policy have not wavered on this issue since the stat-
ute was enacted in 1917.

Th e Entergy decision prompted the introduction of leg-
islation in the 81st session which would have eliminat-
ed tort immunity for jobsite owners who serve as their 
own general contractor. Specifi cally, the bill narrowly 
defi ned “general contractor” to include only one “who 
undertakes to procure the performance of work or a 
service for the benefi t of another, either separately or 
through the use of subcontractors.” Th e bill would have 
drawn an arbitrary distinction between premises own-
ers who buy workers compensation insurance for their 
workers, and general contractors who buy workers 
compensation insurance for their workers. Th e distinc-
tion would have removed the protections from busi-
ness owners and lawsuits by injured employees even 
when the employer is providing workers’ compensa-
tion insurance.

In addition to creating legal uncertainty and creating 
separate standards for premises owners and general 
contractors, premise owners would be forced to buy 
multiple insurance policies to indemnify themselves. 
Th e eff ect of this would be to add to the cost of con-
struction projects at a time when the construction in-
dustry is in a downturn. Th is leaves fewer resources for 
benefi ts to injured employees and increases the cost 
of construction projects, as well as increases delays or 
cancellation of projects.

THE FACTS

Th e workers compensation statute, enacted in 1917,  
extended to any purchaser of workers’ compensa-
tion insurance and made no distinction between 
general contractors and premises owners.

Th ere have been no revisions over the 93 year his- 
tory of the Workers Compensation Act indicating a 
legislative intent to create an exception for owner-
subscribers. Additionally, the 1983 restructuring of 
the provision does not create a distinction between 
diff erent kinds of entities up or down the contract-
ing chain.

Th e Workers Compensation Act specifi cally out- 
lines a process by which a general contractor quali-
fi es for immunity from common-law tort claims 
brought by the employees of its subcontractors. If 
there is an agreement whereby the general con-
tractor provides workers’ compensation insurance 
coverage to the subcontractor and the employees 
of the subcontractor, then the general contractor 
becomes a statutory employer and is entitled to 
immunity from actions brought by the subcontrac-
tor’s employees.

Th e Legislature defi nes “general contractor” as:  
[A] person who undertakes to procure the per-
formance of work or a service, either separately or 
through the use of subcontractors. Th e term in-
cludes a “principal contractor,” “original contrac-
tor,” “prime contractor,” or other analogous term. 
Th e term does not include a motor carrier that pro-
vides a transportation service through the use of an 
owner-operator.
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Th e Texas Supreme Court has stated that a general  
contractor is a person who takes on the task of ob-
taining the performance of work and that the defi -
nition does not exclude premises owners.

As recently as 1989, the Legislature declined to in- 
clude language in the Act that would limit the defi -
nition of general contractors based on ownership 
status.

In 2008, only 28 percent of construction industry  
employers in Texas were non-subscribers in the 
system compared to 39 percent non-subscription 
in the health care industry, and 46 percent in the 
entertainment and tourism industry.

RECOMMENDATION

Continue to provide the same tort liability immu- 
nity for premises owners who provide workers’ 
compensation insurance coverage to their employ-
ees that general contractors and subcontractors re-
ceive.
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