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Introduction
On June 15, 2010, the U.S. Environmental Pro-
tection Agency (EPA) ruled that the Texas Flexi-
ble Permit Program (FPP) does not comply with 
federal law.1 This decision to reject and nomi-
nally federalize a major Texas air quality permit-
ting program occurs at a perplexing juncture. 
See Sidebar. 

Over the last decade, as the Texas population 
grew by over 4 million people and the state 
economy grew by a rate of 40 percent, Texas air 
quality dramatically improved—thanks in large 
part to the FPP. The Houston region, in years 
past vying with Los Angeles as the most ozone-
polluted part of the country, reduced ozone lev-
els from 119 parts per billion (ppb) in 1999 to 
84 ppb in 2009. The home of the nation’s larg-
est petrochemical industrial complex, Houston, 
TX, met the still legally binding 85 ppb federal 
ozone standard.2

In spite of the evidence that it is working, EPA 
decided that the Texas FPP violates the Federal 
Clean Air Act (CAA). Through this action, EPA 
is rejecting a state regulatory program that is key 
to the air quality improvement in Texas over the 
last 10 years. The Texas FPP is an optional per-
formance-based permitting regime. The permit 
sets strict emission caps for each facility and al-
lows some flexibility to operate under the caps. 
By contrast, the traditional federal permitting 
regimes require emission limits on individual 
pieces of equipment and prescribe methods to 
reduce emissions. EPA claims the Texas FPP 
“hides” emissions, shields industrial facilities 
from more stringent federal requirements and 
lacks enforceability. 

This disagreement between the world’s two 
largest environmental agencies is technical in 
nature, but it has high stakes for the Texas envi-
ronment and economy. EPA’s invalidation of the 
Texas FPP leaves hundreds of Texas businesses 
without a solid legal authorization to operate, 
putting thousands of jobs at risk. The regulatory 
resolution for this legal limbo, however, EPA has 
yet to spell out.

Will EPA take over the issuance of new •	
‘non-flexible‘ permits? Or will TCEQ retain 
its delegated authority to issue and enforce 
the federal permits? 

Will EPA accept TCEQ’s proposed changes •	
to the FPP? Or will EPA reject the flexible 
approach and demand new, command and 
control permits, the administrative process 
for which can take two to three years? 

Will EPA allow current flexible permit •	
holders to operate under provisional state 
permits? Or will EPA enforce against indus-
tries with flexible permits? 

Will EPA try to fast-track regulation of car-•	
bon dioxide into these permits under its 
self-proclaimed new authority to regulate 
greenhouse gases? 

Will the federal courts hold that the Texas •	
FPP complies with the CAA and that EPA 
arbitrarily and capriciously exceeded its au-
thority in violation of the Administrative 
Procedures Act ?
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eight-Hour ozone design Values by Msa
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Eight-Hour Ozone Design Values by MSA

*2009 design values based on average of 2007 to 2009 data. Design values as of November 13, 2009 and are subject to change. 
** Waco Mazanec C1037 monitor will not have three complete years of data until April 2010
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Eight-Hour Ozone Design Values for the 
HGB Area

*2009 design values based on average of 2007 to 2009 data. Design values as of November 13, 2009 and are subject to change. 
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SIDEBAR: Flexible Permitting Results
Texas has become a national leader in effective and innovative environmental programs. From 2000-08, Texas lowered nitrous oxides 
(NOx) levels by 46 percent and ozone levels by 22 percent. Over the same period, national NOx levels fell by only 27 percent and 
ozone levels declined by only 8 percent. Stationary sources in the Houston area decreased ozone-forming NOx emissions from 650 
tons per day in 1993 to 156 tons per day in 2008. All major urban areas in Texas currently meet the federal eight-hour ozone standard 
of 85 ppb, with the exception of the Dallas-Fort Worth area (DFW) at only 1 ppb above the limit. DFW, however, reduced ozone levels 
from 96 ppb in 2006 to 86 ppb in 2009, a remarkable improvement.

Houston also decreased highly reactive volatile organic compounds (HRVOCs) by 50 percent. In 2008, all benzene monitors in and 
around Houston measured levels below the long-term level for healthy air. According to EPA’s acid rain data base, the NOx emission 
rate at Texas power plants is 38 percent less than the national average. Texas attains the national Ambient Air Quality Standards for 
nitrogen dioxide, sulfur dioxide and carbon monoxide.3 

Stringent, innovative, and targeted controls along with voluntary efforts based on cutting-edge science drove these improvements 
in Texas air quality. Thousands of Texans worked on this effort. The Governor, the Texas Legislature, TCEQ, EPA, local governments, 
industry, business, private organizations, and individual Texans rolled up their sleeves and cleaned the air of Texas.

The Texas Flexible Permitting Program significantly contributed to the dramatic improvement in air quality, particularly in the Houston 
region. Coal and petroleum coke-fired power plants with flexible permits have decreased sulfur dioxide (SOx) by 25,803 tons per year 
(tpy) and NOx by 10,330 tpy and particulate matter by 795 tpy. For refineries, flexible permits decreased SOx by 3.9 tpy, NOx by 15,844 
tpy and volatile organic compounds by 920 tpy.4 

eight-Hour ozone design Values for the Houston-Galveston-brazoria area
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“Regulatory uncertainty is the enemy of economic develop-
ment,” said one senior executive for the largest refinery com-
pany in Texas recently. “If you can’t estimate the value of a 
project, you don’t make the investment.”5

Core of the Issue
As a performance-based regulation, Texas flexible permits 
put the priority on “what;” i.e., the bottom-line environmen-
tal results. Under the emission caps, the operator of a complex 
industrial facility may choose how most efficiently to achieve 
the environmental mandates. EPA’s quarrel with the Texas 
FPP puts more priority on “how”—how the permit details ev-
ery mandate and how legal compliance is proved. Although 
EPA has yet to conclude what will make the FPP legally ac-
ceptable, EPA apparently wants TCEQ to impose more pre-
scriptive dictates for  individual pieces of equipment instead 
of facility-wide emission caps.

Federal and State Authorities—
Conflicting or Cooperating?

The legal relation between EPA and TCEQ involves overlap-
ping authorities. EPA’s rejection of the state’s FPP relies on 
an EPA power to approve all state rules relevant to the State 
Implementation Plans (SIP). Yet EPA, acting under SIP au-
thority, is superseding the state authority otherwise federally 
delegated to TCEQ. The federal Clean Air Act (CAA), Federal 
New Source Review (FNSR) permitting rules, federal Title V 
operating permits rules, Texas State Implementation Plans for 
Ozone, and the Texas Clean Air Act are all interwoven in the 
current dispute. 

The federal CAA sets out different roles for the federal and 
state governments. Once characterized as an example of co-
operative federalism,  the CAA directs EPA to establish stan-
dards and gives states discretion to establish the path to attain 
them. In an early iteration of the federal CAA, Congress found 
“that prevention and control of air pollution at its source is the 
primary responsibility of the States and local government.”6  
Subsequent amendments increased EPA’s oversight authority 
over state decisions, but always re-affirmed the state’s role in 
implementing federal dictates.

For decades, EPA and TCEQ have predominantly cooper-
ated as partners. In recent years, however, EPA has assumed 
a more heavy-handed and adversarial role, treating the state 
agency more as an instrument of the federal government than 

as a partner. TCEQ has long been in discussions with EPA 
about federal approval of the FPP. But, in 2007, instead of act-
ing on the FPP rules, EPA sent letters to all flexible permit 
holders in Texas, implying their flexible permits were not fed-
erally valid. 

Faced with uncertainty about the legal status of their permits, 
a business group filed suit in 2008 to compel EPA to make a 
final decision on the FPP as well as 30 other state rules which 
EPA had suspended in legal limbo for years.7 Federal law re-
quires EPA’s final decisions on these SIP related state rules 
within 18 months of the state’s submission. EPA’s decisions 
were over 10 years late for many of the 30 state rules in ques-
tion. In a settlement of the litigation, EPA agreed to a schedule 
for final action through a Consent Decree issued by a federal 
court in Dallas.8 

This lawsuit heightened TCEQ’s negotiations with EPA about 
the state’s FPP. To accommodate EPA’s concerns, TCEQ pro-
posed revisions to the rules in question on May 28, 2010.9   
Acting on the timetable in the Consent Decree, EPA, how-
ever, issued its final rule disapproving the Texas FPP. EPA’s 
invalidation of the state rules acknowledged but gave no con-
sideration to TCEQ’s proposed rule changes.10

On July 23, 2010, Attorney General Greg Abbott challenged 
EPA’s disapproval in a Petition for Review before the U.S. Court 
of Appeals for the Fifth Circuit.11 TCEQ continues negotiat-
ing with EPA to resolve this dispute. In addition to changes in 
the FPP rules, TCEQ has proposed an alternative permitting 
mechanism to “de-flex” the current flexible permits—intend-
ed as a quick means of putting the many businesses with flex-
ible permits back into compliance. In the meantime, EPA has 
created a cloud of regulatory uncertainty that can only reduce 
business activity, weaken the state’s economy, and eliminate 
jobs.12

Impact on Texas
The full consequences of EPA’s action are still unclear. 
EPA’s final disapproval, however, apparently suspends 
the permitting authority delegated to the state by EPA. 
In addition, EPA has asserted federal control over several 
flexible permits and threatened enforcement against over 120 
entities operating under state flexible permits. These permits 
cover most refineries, chemical plants, large manufacturing 
plants and some power plants, a large portion of the Texas 
industrial base. Thousands of Texas jobs flow from these 
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industries. Among the many businesses left hanging are the 
new $6.5 billion Motiva Refinery in Port Arthur and Total’s $3 
billion investment in a refinery expansion. As a result of EPA’s 
action, the predictable regulatory system that business needs 
to remain efficient and competitive is now fractured. 

Although the dispute is between EPA and TCEQ about rule 
language, EPA now considers the hundreds of facilities, al-
though in full compliance with state rules, to be in violation of 
the federal Clean Air Act and subject to enforcement if EPA 
so chooses. Even before final invalidation of the TCEQ rules 
in late June, EPA brandished the coercive club of enforcement 
authority. EPA proposed in the Federal Register an Audit 
Program for Texas Flexible Permit Holders accompanied by 
a Consent Agreement and Final Order; i.e., an enforcement 
decree. Labeled as voluntary, the audit agreement to allow 
continued operation “is not subject to negotiation,” requires 
an admission of violating federal law, and mandates payment 
for a “community project,” none of which is required by fed-
eral law.13 

The Texas Flexible Permit Program
In 1994, EPA delegated air quality permitting authority un-
der the CAA to the Texas Natural Resource Commission 
(TNRCC), the predecessor agency of the TCEQ. The agency 
then developed the Flexible Permitting Program to encourage 
grandfathered facilities to adopt emission controls not other-
wise legally required. The rules were designed to allow some 
operational flexibility under an enforceable emission cap 
instead of individual limits on individual emission sources. 
Although EPA was required to approve—or disapprove—
TCEQ’s rule within 18 months after the state’s submission, 

EPA did not respond until the June 30, 2010 disapproval. 
Over those 16 years, the state issued over 120 flexible permits 
with no formal EPA opposition. As result, Texas, unlike many 
other states, no longer has any grandfathered facilities under 
the federal CAA.

The distinguishing feature of the Texas FPP is the use of pol-
lutant-specific emission caps in contrast to emission limits 
for individual pieces of equipment as required in traditional 
federal New Source Review (NSR) permitting programs such 
as Prevention of Significant Deterioration (PSD) and New 
Source Non-Attainment Review (NNSR) permits. In Texas 
Flexible Permits, the emission caps are established according 
to Best Available Control Technology (BACT) limits for all 
facilities contributing to the cap and use worst case scenarios 
to calculate the caps.14 

Stricter than federal rules, the Texas FPP requires BACT 
emission controls even on minor (smaller) sources of emis-
sions. Emission caps are set for specific emission categories, 
typically for federal criteria pollutants and Volatile Organic 
Compounds (VOCs). Individual emission limits for specific 
pollutants, such as toxics, may also be applied. 

The ”flexibility” in the Texas permits extends to control tech-
nology and operation. Control flexibility means the permit 
holders may “over control” one facility by going beyond 
BACT established emission caps “in order not to add addi-
tional controls at another facility, provided that the net sum 
of emissions is at least as stringent as BACT being applied to 
each existing facility.”15 Operational flexibility is allowed “to 
the extent that a permit holder may vary throughput rates, 
charge rates, firing rates, etc., as long as control requirements 
are met and compliance with emission caps and/or individual 
emission limits is maintained.”16  

EPA Concerns
EPA’s concerns revolve around two primary issues: federal 
applicability and federal enforceability. EPA claims the Texas 
flexible permits likely conceal the full volume of pollutants at 
issue and thus shield the business from more onerous federal 
requirements. EPA also maintains that the permit terms are 
not detailed enough to prove compliance. TCEQ’s extensive 
responses to EPA explain how the state rules, indeed, prevent 
the flexible permit holder from circumventing federal (NSR) 
rules and establish enforceability.17 In truly cooperative fed-
eral-state programs, a measure of mutual trust is necessary. 

Although the dispute is between 
EPA and TCEQ about rule language, 
EPA now considers the hundreds of 
facilities, although in full compliance 
with state rules, to be in violation of 
the federal Clean Air Act and subject 
to enforcement if EPA so chooses.
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Later amendments to the original CAA diminished the basis 
for federal trust of state decisions. As David Schoenbrod, for-
mer senior litigator for the Natural Resources Defense Coun-
cil and current professor at the New York Law School, has 
observed, “The EPA is built on the premise that no one below 
it in the chain of command, including state and local govern-
ment, can be trusted.”18 

Under the Texas FPP, when a permit application for new emis-
sion source or an amendment to an existing permit triggers 
additional federal requirements because of emission volumes, 
pollutant type or location in a non-attainment area, TCEQ 
imposes all the federal requirements. As an example, one of 
the facilities whose flexible permit was recently federalized by 
EPA had its emission cap for NOx, over time, lowered 90 per-
cent from when the first emission cap was set in 1994. If the 
analysis triggers more stringent limits, such as for federal PSD 
or NNSR (non-attainment review) requirements, the tighter 
limits, such as Lowest Available Emission Rate (LAER), are 
plugged into the emission cap and offsets are stipulated. TCEQ 
consolidates the state flexible permit and the federal NSR per-
mit into one document with different permit numbers. Noth-
ing in the CAA prohibits this use of emission caps. 

TCEQ’s rules require flexible permit holders to conduct mon-
itoring and record-keeping sufficient to assure compliance. 
Special conditions stipulate the methods to verify compli-
ance. TCEQ requires the same methods used in traditional 
federal permits: compliance stack testing, periodic stack test-
ing, continuous emissions monitoring and other parametric 
monitoring, as well as record keeping. Because of the wide 
variety of industries authorized under flexible permits in Tex-
as, the TCEQ may tailor the compliance requirements to the 
specific facility, process and equipment involved. One size has 
never fit all in Texas! EPA, however, tends to view site-specific 
variation with suspicion.

EPA’s Previous Support for 
Federal Flexible Air Permits 

Oddly, EPA headquarters has for years supported flexible 
permitting schemes conceptually identical to the Texas pro-
gram. 

Since the milestone amendments to the CAA in 1990, EPA 
has promoted the environmental benefits of emission caps. 
When EPA promulgated rules for the new Title V of the CAA 

in 1990, EPA required states to create permitting programs 
that allow operational flexibility.19 “It is possible to use … 
these regulations to allow for operational flexibility around 
federally enforceable emission limits or caps.”20  

Even before Texas developed the FPP in 1994, EPA carried out 
a study on the effectiveness of regulating under emission caps 
versus individual emission limits. “Regulators had set limits on 
the amounts of pollution that could come out of each of [the 
refinery’s] many smokestacks, pipes, and vents and, further, 
prescribed the methods to be used to achieve those limits. Re-
searchers asked the refinery managers whether, if freed from 
these highly particular instructions, they could achieve simi-
lar environmental results more economically.”21 The refinery 
proved that it could get 97 percent of EPA’s required emission 
reductions when it chose the methods of control and at 25 
percent of the cost of EPA’s detailed approach. “These savings 
could be achieved if a facility-wide release reduction target 
[emission cap] existed […] if regulations did not prescribe 
the methods to use, and if facility operators could determine 
the best approach to reach that target.”22  

EPA introduced a federal Plant-Wide Applicability Limit 
(PAL) permitting mechanism similar to the Texas FPP in 
1996, described as “an emissions cap or an emissions budget, 
an annual emissions limit that allows managers to make al-
most any change anytime as long as the plant’s emissions do 
not exceed the cap.”23 In a subsequent rule making, EPA again 
underlined the benefits of emission caps. “Overall, we found 
significant environmental benefits [….] We found that in a 
cap-based program, sources strive to create enough headroom 
[under the emission cap] for future expansions by voluntarily 
controlling the emissions.”24 And as recently as October 2009, 
EPA promulgated rules for federal Flexible Air Permitting 
(FAP). “The purpose of this rulemaking is to clarify and reaf-
firm opportunities within the existing regulatory framework 
to encourage the wider use of the FAP approaches.”25 

Why has EPA invalidated the Texas Flexible Permitting Pro-
gram, taken over several major facilities’ permits, and threat-
ened enforcement against more than 100 major Texas busi-
nesses in full compliance with their Flexible Permits? If Texas 
air quality were declining, EPA’s actions might be warranted. 
Measured levels at the many Texas air quality monitors, how-
ever, demonstrate the success of the state’s air quality pro-
grams. 
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Most of the flexible permits are held by large industrial fa-
cilities in the Houston region where the greatest air qual-
ity improvement has occurred. Why is EPA not applauding 
Texas as an example for other states lagging far behind the 
environmental record of this state? The conflict between EPA 
and TCEQ about permit terms is absorbing resources more 
prudently focused on actual environmental improvement. 
Federal law, however, gives EPA broad authority to trump 
state authorities—if EPA elects to fully use the federal club. 
As Schoenbrod observes, “EPA talks flexibility but generally 
practices rigidity.”26 

Over the last four decades, the scope of EPA’s regulatory au-
thority has steadily increased to the point where regulation 
of environmental impact is tantamount to regulation of basic 
economic activity. A federal air quality permit may directly 
control only emissions but indirectly controls what is pro-
duced and how it is produced. In the words of one found-
ing trustee of the Environmental Defense Fund whose view 
of EPA has changed over the years: the EPA’s regulation “has 
grown to the point where it amounts to nothing less than a 
massive effort at Soviet-style planning of the economy in or-
der to achieve environmental goals.”27 

Rule of Law
The protracted disagreement between EPA and TCEQ about 
air quality rules may seem an idle dispute. EPA actions, how-
ever, jeopardize the economic vigor, environmental improve-
ment, and stable regulatory climate Texas has achieved over 
the last decade. The stakes are high. EPA’s actions have rup-

tured the stability of the regulatory system and the constitu-
tional due process guarantees that have long distinguished 
federal regulation in the U.S. from governmental actions typi-
cal of autocratically-ruled countries. 

To plan and thus prosper, business depends upon a predict-
able legal system in which to operate. When environmental 
regulations and permits no longer secure clear and reliable 
obligations, legal uncertainties freeze business decisions. In-
dustries then relocate to more stable legal environments in 
which to operate. The large capital investments and advanced 
planning necessitated in complex industries cannot long op-
erate in a capricious legal climate or one that not only dictates 
what environmental standard business must meet but also 
how business must operate. The heretofore reasonable regula-
tory climate is a major reason why the U.S., and particularly 
Texas, has attracted and kept more successful businesses than 
countries like Venezuela and states like California. The issue 
is not primarily how stringent are the rules but how reliable 
the rules and regulatory process will remain. 

It is vital that Texas retain the state air quality permitting 
authority through the “cooperative federalism” originally 
intended by the CAA. Texas authority will provide greater 
environmental accountability. Local knowledge matters. The 
state, through TCEQ, is closer to the regulated entity and the 
communities in which businesses operate. TCEQ staff has 
hands-on knowledge of the regulated entities, and a far more 
practical understanding of real world effects, than distant 
bureaucrats in Washington, D.C. Texans care deeply about 
healthy air quality and a healthy economy. Measured, ongo-
ing environmental results in Texas must trump process and 
paper control by an EPA turned adversarial.

The large capital investments and 
advanced planning necessitated 
in complex industries cannot 
long operate in a capricious legal 
climate or one that not only 
dictates what environmental 
standard business must meet but 
also how business must operate.
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