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Executive Summary

Unprecedented product variety, choices in sellers, and con-
sumer information have transformed the modern market-
place. Consumers are empowered to shop wisely and are
protected from fraud through education and myriad choices.
Consumer advocates, media scrutiny, government complaint
resolution, and the civil and criminal justice systems are wide-
ly available to help consumers right wrongs.

On the other hand, the good news of today’s marketplace of-
ten gets lost in the political process. Too often when challeng-
es arise for consumers, the first answer seems to be traditional
“‘consumer protection” laws that dictate market behavior, re-
duce market efficiencies and curb consumer choice—all in
the false hope of helping consumers. Ultimately, these laws
hurt consumers more than they help them.

Texas lawmakers have made significant progress over the last
decade or so in improving Texas law in several areas to bet-
ter reflect modern market conditions. Civil justice, electricity,
telecommunications, and homeowners' insurance reform
are perhaps the best examples. Beginning in 1997, the Texas
Legislature took several steps to move the homeowners'in-
surance provisions in the Texas Insurance Code (Code) in a
consumer-friendly direction: this included the 2003 reforms
calling for a file-and-use regulatory system.

However, two years ago, when the Texas Sunset Advisory
Commission staff issued its first report on Texas Department
of Insurance (TDI), they rightly concluded that five years into
the 2003 reforms that the “Legislature cannot judge the suc-
cess of the shift to file-and-use rate regulation because the
system has not been fully implemented”

One reason for the sluggish implementation is “TDI's use of
both pre- and post-market regulatory tools” TDI has signifi-
cant leeway in how it implements statute and, for the most
part, it has chosen to implement legislative reforms with a fin-
ger on the regulatory side of the scale. But while the impact
of TDI's implementation must be acknowledged, it is also true
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that “[s]tate law clearly establishes a regulatory system that
features both pre-market and post-market regulatory tools!”
In other words, the statute itself is ultimately responsible for

the ambivalent move toward reform.

Since the Texas Public Policy Foundation issued its 2008 ver-
sion of this report, much debate has occurred over whether
we should move forward to a full file-and-use system or move
back to a prior approval system.

However, customer complaint data collected by TDI show
that since the new file-and-use system was implemented
complaints are at historic lows—below the complaint level
while the prior approval system was in place following the
2003 reforms. Additionally, the only time complaints have
been high was during the mold crisis which was caused by
over-regulation by TDI. The bottom line with the data is that
for the last few years while the Texas homeowners'insurance
has been the least regulated, TDI has registered the fewest
complaints per policy since it started tracking them.

Complaints per 10,000 Policies

ifa

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009

This report focuses on identifying the underlying statutory
provisions that, if amended or repealed, would eliminate
many of the conflicts in homeowners'insurance law. The rec-
ommendations that follow are designed to do this and, ulti-
mately, to bring a consumer-friendly regulatory system to the
Texas homeowners'insurance marketplace.

www.texaspolicy.com
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ISSUE 1: The Governance of TDI and OPIC, as
Reflected in Statute, Rules, Agency Policies,

and

the Appropriations Process Is Not Always

Aligned with the Best Interests of Consumers.

Re

Ke

commendations
1.1 Eliminate the Office of Public Insurance Coun-
sel and its functions, along with several TDI func-
tions that feature pre-market regulatory activities,
so that consumer-protection efforts are dealt with
through complaints and enforcement functions
(Annual Savings: $2.53 million; 43.5 FTEs).

1.2 Change Goal A in TDI's appropriations bill pat-
tern from “Encourage Fair Competition” to “Encour-
age Competition!

y Findings
TDI's and OPIC's efforts at consumer protection of-
ten divert resources away from—and at times con-
flict with—maintaining availability of affordable in-
surance through a competitive marketplace.

TDI's first goal in its appropriations bill to “Encour-
age Fair Competition” conflicts with statutory guid-
ance to promote competition and insurance avail-
ability and creates an overly broad mission for TDI.

ISSUE 2: Incomplete Implementation of File-
and-Use Rate Regulation and Conflicting
Statutory Guidance on Rate Regulation Create
Regulatory Uncertainty, Disrupt Competition,

and

Lessen Insurance Availability in the

Texas Homeowners'Insurance Market.

Recommendations

2.1 Shift the focus of homeowners’ insurance rate
regulation to guarding against rates that are inad-
equate or discriminatory.

2.2 Make the homeowners'insurance system a true
file-and-use system.
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« 2.3 Allow the commissioner to place under prior
approval only those companies whose financial
positions warrant increased supervision, for the
purposes of maintaining solvency.

o 2.4 Allow Texans to purchase insurance policies of-
fered by insurance companies not licensed in Texas
yet licensed by other states'insurance regulators.

Key Findings
- Positive results are being realized in insurance mar-
kets embracing competition, including Texas.

- The regulation of homeowners' insurance in Tex-
as produces poor results for consumers, such as
swings in price and availability. Ultimately, a requ-
latory stance focused on affordability reduces in-
vestment and hinders competition in the Texas
insurance marketplace and puts insurers at risk of
insolvency.

- Allowing Texans to purchase out-of-state insurance
policies would open up the Texas insurance market
to more companies, increase consumer choice, and
foster competition.

ISSUE 3: Regulation of Policy Forms
Disrupts Innovation and Efficiency in
the Homeowners'Insurance Market.

Recommendations
« 3.1 Implement a true file-and-use system for regu-
lating policy forms.

« 3.2 Focus policy-form regulation on the wording
and clarity of an insurance form (i.e. how an insur-
er informs possible policyholders of the coverage
provided under a form) and not on the content of
a form (i.e. what risks are covered/insured under a
form).

Key Findings
Form regulation harms consumers through higher
insurance costs that result from increased compli-

Texas Public Policy Foundation



May 2010

ance costs for insurers. TDI's belated implementa-
tion of a 1997 provision allowing insurers to use
forms other than the standard state form cost con-
sumers almost $900 million.

Asaresult of TDI's belated implementation of a 1997
provision allowing insurers to use forms other than
the standard state form, premiums rose dramatical-
ly. After TDI allowed insurers to use non-standard
forms in 2002, mold claims plummeted, and rates
stabilized. TDI acknowledged that, without the de-
regulation of forms, rates could have increased at
least 20 percent more than they did.

After Hurricane Ritain 2005, TDI sued Allstate, saying
its form should cover alternative living expenses in
cases where there is no damage to the home, even
though the form did not actually say this. However,
the courts rejected the reasoning by TDI, in defer-
ence to the plain language of the forms.

ISSUE 4: Overly Broad Authority to Require
Information from Insurers and Examine
Rating Practices Hinders Innovation

and Creates Regulatory Uncertainty in

the Homeowners'Insurance Market.

Recommendation
« 4.1 Limit the supplementary information insurers
may be required to submit to TDI in a rate filing.

Key Findings

- The Code contains no safeguard(s) against TDI's re-
quiring from insurers information that is proprietary
orirrelevant to the rate filing at hand.

The more information required by the commission-
er from insurers—and the more often the requests
for more information—the greater the time and ex-
pense to get rates to consumers.

Consumers, Competition, and Homeowners'Insurance

ISSUE 5: The Texas Windstorm Insurance
Association (TWIA) is Overexposed,
Underfunded, and a Massive Potential
Liability for Texas Taxpayers and Insurers.

Recommendations
« 5.1 Fully implement a file-and-use system for TWIA
rates.

« 5.2 Require an applicant for TWIA coverage to have
federal flood insurance before being eligible for
approval.

« 5.3 Eliminate the current caps that limit rate in-
creases to 10 (average) and 15 (individual class) per-
cent without a waiver from the commissioner.

« 5.4 Allow TWIA to differentiate rates based upon
actual risk by eliminating the current restrictions on
rating territories.

« 5.5 Allow TWIA implement new rates with an aver-
age increase of up to 10 percent without the ap-
proval of the commissioner.

Key Findings
< The number of TWIA policyholders increased from
68,756 in 2001 to 230,552 as of March 2010.

- As of March 2010, TWIA's total exposure was $71
billion (§64.8 billion in direct exposure with an addi-
tional $6.2 billion in indirect exposure). TWIA mem-
ber assessments, the Catastrophe Reserve Trust
Fund, and the newly-created bond program can
only cover losses of less than $3 billion, much less
than the potential losses from major hurricanes.
Any additional losses could only be paid if the state
Legislature acted.

www.texaspolicy.com
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“Many people want the government to protect the consumer. A much more urgent
problem is to protect the consumer from the government.”— Milton Friedman

The Texas Homeowners’ Insurance
Market Today

‘Many people want the government to protect the con-
sumer. A much more urgent problem is to protect the
consumer from the government.”— Milton Friedman

Unprecedented product variety, choices in sellers, and
consumer information have transformed the mod-
ern marketplace. Consumers are empowered to shop
wisely and are protected from fraud, through education
and myriad choices. Consumer advocates, media scru-
tiny, government complaint resolution, and the civil
and criminal justice systems are widely available to help
consumers right wrongs.

On the other hand, the good news of today’s market-
place often gets lost in the political process. Too often
when challenges arise for consumers, the first answer
seems to be traditional “‘consumer protection” laws that
dictate market behavior, reduce market efficiencies, and
curb consumer choice—all in the false hope of help-
ing consumers. Ultimately, these laws hurt consumers
more than they help.

Competition is the best consumer-protection measure
available, as it punishes companies that set prices too
high or engage in unfriendly (and even illegal) practic-
es. How? In a competitive market, consumers can sim-
ply switch to another producer/provider.

Over the past couple of years, the lack of consumers
switching away from certain insurers with large market
shares has been held up as a sign of the lack of compe-
tition in the Texas homeowners'insurance market. Simi-
lar arguments have colored the debate in the electricity
market.

In both industries, these arguments have been used to
justify significant and costly interventions in the mar-
ketplace, in the name of consumer protection.

While the interventions in the electricity market never
materialized, there have been long-standing restrictions
on the Texas homeowners' insurance market. The prior
approval system put into place temporarily in 2003 has
led to disputes between regulators and companies over
rates, some of which remain ongoing.

Until very recently, over 40 percent of the market was
subject to rate disputes at any given time since 2004.
Additionally, “TDI's internal process for prioritizing rate
filing reviews guarantees that rates affecting the ma-
jority of the homeowners market [84 percent] will be
reviewed." The result of this continued high level of
regulatory intervention has been a lack of capital com-
mitment to the Texas homeowners market.

The 2008 Staff Report highlights the problem:

In 2003, the Legislature established a system of rate
regulation for homeowners'insurance that incorporat-
ed both pre-market and post-market regulatory tools.

TDI uses statutory pre-market regulatory tools with-
out defined practices, making aspects of rate regu-
lation unpredictable.

The processes for placing insurers under prior ap-
proval and releasing insurers from prior approval
are not defined, creating uncertainty in the system.

The Legislature cannot judge the success of the
shift to file-and-use rate regulation because the sys-
tem has not been fully implemented.?

Texas Public Policy Foundation
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While the reforms of 2003 have brought new entrants, only about half of the
companies that have filed forms have offered rates through them. And of those
that entered the market, they occupy only 3.7 percent of the market.

Perhaps this is most clearly seen from the following Staff
Report finding: “Fifty-two new companies have had pol-
icy forms approved and approximately 29 companies
have begun writing insurance. In 2006, these new com-
panies combined to comprise 3.7 percent of the total
homeowners market!

While the reforms of 2003 have brought new entrants, only
about half of the companies that have filed forms have of-
fered rates through them. And of those that entered the
market, they occupy only 3.7 percent of the market.

A probable explanation for this is that potential or ac-
tual new entrants are still hesitant to commit capital to
Texas, given the lack of full implementation of the file-
and-use system they were promised.

Despite the full implementation of file and use, there is
no doubt that market concentration has dropped sig-
nificantly since the beginning of reforms in 2002 (when
policy-form regulation was relaxed). A standard mea-
sure of market concentration is the Herfindahl-Hirsh-
man Index (Herfindahl Index). The Herfindahl Index is
computed by summing the squared market shares (in
percentage terms) of all business firms competing in
a market for some defined product or service. The U.S.
Department of Justice (DOJ) uses the Herfindahl Index
to evaluate the competitive effects of mergers and ac-
quisitions in a given industry or market. According to
DOJ standards, values in excess of 1800 suggest an in-
dustry is highly concentrated; values between 1000 and
1800 show moderate concentration; and markets with
values below 1000 are deemed unconcentrated.

The history of the Herfindahl Index for the Texas hom-
eowners’ insurance market shows two things. First, the
Texas market is at the low end of the moderately con-
centrated range; competition is not hindered here in
any meaningful way. Second, the trend clearly shows

that reduced regulation is associated with less market
concentration and, thus, more competition. From 1998
to 2005, Texas moved from a restrictive flex-band ap-
proach* with strict policy forms regulations to a file-and-
use approach with less restrictive policy forms regulation.
The first significant decrease in market concentration
during that time occurred only after policy-form regula-
tion was relaxed.

Herfindahl
Index

Regulatory Situation/Events

1998 1662 Heavy regulation: ﬂe><|'b|ef.band
rates and form regulation in place

1999 1661 Lawsuit filed claiming standard
form covers mold damage

5000 1636 TDI fails to |mp|em¢nt 1997 forms
changes; mold crisis underway
TDI fails to implement 1997
forms changes; jury awards

001 el $32 million in mold lawsuit;
mold crisis increasing
Form regulation relaxed: mold

2002 1458 crisis peaks and begins to decline

5003 1388 Flex band replacegl with prior
approval; mold crises ends

2005 1258 File and use in operation

* In addition to the restrictive flex-band regulation, Texas also had
what was known as the Lloyd's exemption until 2003. This allowed
companies organized as a Lloyd's firm to offer rates outside of the
flex-band system. As the rates set under the flex-band system be-
came more and more unrealistic and mold claims continued to rise,
more companies chose to offer rates under the Lloyd's exemption.
However, it must be recognized that the Lloyd’s exception was in-
deed that: the exception not the rule. Companies were not willing to
commit long-term capital to the Texas market based on an exception
to the rule, particularly in light of the heavy regulation of forms. At
the time, Texas was the only major state that didn't allow some type
of national form to be used.

www.texaspolicy.com
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Texas consumers have clearly benefitted from the reduced concentration
(i.e., increased competition) and reduced prices brought about by the
relaxing of regulations since 2002.

Texas consumers have clearly benefitted from the re-
duced concentration (i.e, increased competition) and
reduced prices brought about by the relaxing of requ-
lations since 2002. This makes it all the more appar-
ent that consumers are the ones who would be most
harmed if the file-and-use system is not completely
implemented.

There are numerous ways consumers benefit from in-
creased competition—it is not as if requlators are leav-
ing consumers to the wolves, when they withdraw from
the market. Here are just a few examples of consumer-
oriented practices in a competitive marketplace:

Businesses seek to maximize consumer satisfaction
(high quality, low prices, etc)) in order to maximize
profits and avoid losing customers.

Intermediaries, including retailers, credit card com-
panies, etc, work on consumers’ behalf with pro-
ducers and other participants in the market.

Firms seek to build name brands by providing con-
sumers high quality, low price, etc.

Trade associations provide oversight of members
in an effort to maintain the favorable opinions of
consumers.

Private organizations, such as Consumers Union
and Underwriters Laboratory, provide independent
product information to consumers.

The internet provides a vast array of resources for
consumers to share information on products and
merchants.

The civil justice system is available as a remedy for
consumers who are harmed.

Consumer-protection laws, however, generally stand in
stark contrast to the consumer-friendly workings of to-
day’s competitive insurance market, where the voluntary
nature of markets forces attention to the needs and de-
sires of consumers. They put the focus on the regulated
industries, rather than on the consumer. Rate regulation,
for instance, focuses almost exclusively on companies’
profit levels. Measures to make competition “fair” focus
on the impact of competitive activity on competitors. In
neither case are consumers the focus of the regulators.

The result is that consumer-protection measures gener-
ally seek to replace consumer preferences with those of
the regulators and other intervening parties. This can't
be helped—regulation, by its very nature, is intended
to change the outcome of what would have otherwise
happened through competition (i.e,, the voluntary ac-
tions of buyers and sellers in the market). This does not
mean there is no place for government intervention, but
it does mean intervention should be carefully targeted
toward unethical, rather than competitive, behavior.

The current hybrid Texas regulatory scheme does not
do this. The two main reasons for this are found in the
Staff Report:

State law clearly establishes a regulatory system
that features both pre-market and post-market
regulatory tools, with an overall intent to reduce
oversight in the process for approving insurance
rates. The current hybrid file-and-use system lessens
regulation standards, and should facilitate rapid
use of rates and competition among insurers, while
maintaining some safeguards to protect insurance
consumers. However, TDI's use of both pre- and post-

Texas Public Policy Foundation
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market regulatory tools prevented Sunset staff from
drawing conclusions relating to the Legislature’s shift
to a market-based rate regulation system.?

One reason for the sluggish regulatory response is “TDI's
use of both pre- and post-market regulatory tools. TDI
staff has significant leeway in how it implements stat-
ute and, for the most part, it has chosen to implement
legislative reforms with a finger on the regulatory side
of the scale. But while the impact of TDI's implementa-
tion must be acknowledged, it is also true that “[s]tate
law clearly establishes a regulatory system that features
both pre-market and post-market regulatory tools!” In
other words, the statute itself is ultimately responsible
for the ambivalent move toward reform.

One example of this is the statutory emphasis on “ex-
cessive'rates, which conflicts with other statutory provi-
sions, such as those that 1) prohibit “inadequate”’rates, 2)
“oromote the availability of insurance,"and 3) “promote
price competition among insurers.”

This is where the Staff Report stops just short of the
mark. For while it provides an insightful and accurate
analysis of the problems, its recommendations on ho-
meowners'insurance would simply modify TDI's imple-
mentation of the statute rather than change the con-
flicting provisions in the Code.

This paper focuses on identifying the underlying stat-
utory provisions that, if amended or repealed, would
eliminate many of the conflicts. The following recom-
mendations are designed to do this and, ultimately, to
bring a consumer-friendly regulatory system to the Tex-
as homeowners'insurance marketplace:

ISSUE 1: The Governance of Both TDI and OPIC,
as Reflected in Statute, Rules, Agency Policies,
and the Appropriations Process, Is Not Always
Aligned with the Best Interests of Consumers.

Consumers, Competition, and Homeowners'Insurance

TPPF Recommendations

+ 1.1 Eliminate the Office of Public Insurance Counsel
and its functions, along with several TDI functions
that feature pre-market regulatory activities, so that
consumer-protection efforts are dealt with through
complaints and enforcement functions

« 1.2 Change Goal A in TDI's appropriations bill pat-
tern from “Encourage Fair Competition” to “Encour-
age Competition.”

Key Findings

- TDI's and OPIC's efforts at consumer protection of-
ten divert resources away from—and at times con-
flict with—maintaining availability of affordable in-
surance through a competitive marketplace

TDI's first goal in its appropriations bill to “Encourage
Fair Competition” conflicts with statutory guidance
to promote competition and insurance availability
and creates an overly broad mission for TDI

Analysis

The governance of both TDI and OPIC, as reflected in
statute, rules, agency policies, and the appropriations
process is too often targeted at competitive behavior
between/among companies, rather than the behav-
iors of companies toward consumers. Its governance is
also too heavily weighted toward pre-market regulation
rather than post-market regulation. These aspects have
two negative impacts.

First, competition is restricted, and consumer choice is
restricted. Markets are less efficient, prices tend to rise,
and innovations are stifled.

Second, valuable agency resources are redirected away
from protecting consumers and helping those who have
been harmed.

www.texaspolicy.com



Consumers, Competition, and Homeowners'Insurance

May 2010

Rather than inject a consumer representative into the regulatory process, the goal

should be to reform the regulatory process, so that it is entirely consumer-focused.

The recommendations in this section and throughout
the rest of this paper are designed to shift the gover-
nance of TDI toward a more consumer-friendly regula-
tory approach. This approach also results in a reduction
in the funds needed by TDI for regulation—funds paid
for by consumers through assessments on insurance
companies.

The Staff Report recommends—and rightly so—that
OPIC be eliminated. However, this recommendation
would not eliminate most of the functions of OPIC but
would simply transfer OPIC's activities and budget to
TDI. This recommendation is made to “enhance the con-
sumer perspective in the Department’s overall regula-
tion of insurance by bringing consumer representation
inside the Department’s review processes and consum-
er protection activities*

This idea is laudable, but it misses the point. Rather than
inject a consumer representative into the regulatory
process, the goal should be to reform the regulatory
process, so that it is entirely consumer-focused.

In his paper examining the Texas electric market, Robert
Michaels observed that the success of Texas' deregula-

tion was based on the fact that “Texas did not design’

a retail market in any meaningful sense—it instead set
general rules for retail electric providers ... and allowed
them to compete as they wished within those rules.
The details of what would be sold and how it would be
priced were left to the ingenuity of buyers and sellers.”

The current governance structure of TDI (and OPIC) is
geared too much toward designing the insurance mar-
ket and restricting competition, rather than setting gen-
eral rules that allow companies to compete within those
rules. Moving most of the functions of OPIC to TDI does
nothing to change this imbalance.

Fortunately, programs exist within TDI that can be used
as the basis for shifting the governance of TDI. TDI's first
goal is "Encourage Fair Competition in the Insurance
Industry” (more about this later). The second objec-
tive under this goal is “Reduce Unfair and Illegal Insurer
Practices!

It is generally the programs funded under this objective
that provide the ability to shift TDI's governance struc-
ture away from excessive interference with competition.
These programs include complaint resolution and in-
vestigating/prosecuting illegal and fraudulent activities.
TDI devotes approximately $6.8 million and 125 FTEs
to these efforts. Efficiencies in these programs over the
recent years—in part due to technological advances—
should allow these programs to handle this shift with-
out any additional appropriations.

All of the recommendations made elsewhere in this pa-
perare aligned with this shiftin governance.Taking those
into account, along with the concepts in this section, re-
sults in the following governance recommendations:

TPPF Recommendation 1.1.a: Eliminate the Office of
Public Insurance Counsel and its functions so that con-
sumer protection efforts are dealt with through com-
plaints and enforcement functions (Annual Savings:
$1.1 million; 16.5 FTEs).

The mission of OPIC"is to represent the interests of con-
sumers in insurance matters. This means advocating
fairness and stability in insurance rates and coverage,
promoting public understanding of insurance matters;
working to make the overall insurance market more
responsive to consumers; and ensuring consumers re-
ceive the services they have purchased.”

10

Texas Public Policy Foundation



May 2010

The Staff Report on OPIC recommends that the Legisla-
ture "Abolish the Office of Public Insurance Counsel and
create a Consumer Representative within the Depart-
ment of Insurance!

As mentioned above, rather than inject a consumer rep-
resentative into the regulatory process, the goal should
be to reform the regulatory process so that it is entirely
consumer-focused. The recommendations in this paper
are designed with this end in mind and, thus, eliminate
the need for OPIC or a“consumer representative” within
TDI. To the extent there are any consumer-education
functions of OPIC that TDI wishes to take up, they can
be absorbed within TDI's existing programs.

TPPF Recommendation 1.1.b: Eliminate TDI’s Consumer
Protection - Advertising Unit (Annual Savings: $297,289;
6 FTEs).

The Advertising Unit “protects the public and promotes
accuracy in advertising by reviewing insurance adver-
tisements. ... These reviews ensure that companies are
not inappropriately using unfiled required ads on their
websites and also help detect potentially false and mis-
leading statements.”

This program is a perfect example of a pre-market func-
tion mentioned in the Staff Report. While it is designed
to protect consumers, it hinders innovation and com-
petition. In 2006, the average review of an advertise-
ment was 23.8 days, so companies develop their prod-
ucts and advertisements and must wait (in the case of
required ads) the better part of a month before they can
actually use them.

A better approach is to move the review of advertise-
ments to a complaint-and-enforcement-driven process.
If customers complain or TDI employees have reason

Consumers, Competition, and Homeowners'Insurance

-

to suspect a problem with advertisements, TDI's com-
plaint and enforcement programs can readily handle
the process.

TPPF Recommendation 1.1.c: Reduce the size of TDI’s
Property and Casualty — Personal and Commercial Lines
Division (Annual Savings: $800,000; 17 FTEs).

The Personal and Commercial Lines Division supports
“the mission of the Property & Casualty Program through
reviewing insurance products and assisting consumers.”
Specifically, it “reviews individual insurer filings of forms,
endorsements, and rules for compliance with statutory
and/or rule requirements and verifies that they do not
contain provisions, titles, or headings which are unjust,
encourage misrepresentation, are deceptive, or violate
public policy® It does this for both private insurers and
statutorily-created entities, such as the Texas Windstorm
Insurance Association (TWIA).

The recommendations in this paper would significantly
reduce insurance-form regulation and, thus, the work-
load for the Personal and Commercial Lines Division,
while this recommendation would reduce the budget
and FTE count of the division by 50 percent.

TPPF Recommendation 1.1.d: Reduce the size of TDI’s
Property and Casualty — Actuarial Division (Annual Sav-
ings: $341,781; 4 FTEs).

The Property and Casualty Actuarial Division “provides
actuarial review of rate and rating plan filings to ensure
rates and premiums are just, fair, reasonable, adequate,
not confiscatory, not excessive and not unfairly discrimi-
natory for the risks to which they apply.”

Again, the recommendations in this paper would reduce
the review of rate filings in the Property and Casualty Di-

-

e

www.texaspolicy.com
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vision, decreasing the need for actuarial support. Thus,
we recommend that the budget and FTEs be reduced
by 25 percent.

The recommendations in this paper may reduce the
need for actuaries in the Property and Casualty Division
by more than the 4 FTEs mentioned above. If this is the
case, these actuaries could be transferred to the Actu-
arial Division in the Financial Program, to improve TDI's
focus on company solvency.

TPPF Recommendation 1.1.e: Reduce the appropriation
for TDI's Strategy 1.2.2, Investigate Trade Practices and
Enforcement as Needed (Annual Savings: $301,262;
6 FTEs).

The primary objective of TDI's Enforcement Program is
to"encourage fair competition in the insurance industry
by reducing unfair and illegal practices!” Similarly, TDI's
Legal Services Program “provides legal services to TDI's
... Property and Casualty and Consumer Protection pro-
grams. ... Assistance provided includes: interpreting
statutes, rules, and case law. ..."

As portrayed in Table 1, some of TDI's enforcement ac-
tions indicate excessive use of enforcement authority
regarding property and casualty insurance rates and
practices. By properly focusing its resources on needed
enforcement efforts, TDI could reduce its expenditures
in this area as noted above.

he recommendations above represent annual sav-

ings of $1.58 million and a reduction of 39 FTEs.

This is about 1.5 percent of TDI's total budget.
Though this may have only a small (yet beneficial) direct
impact on consumers' wallets, these recommendations
will have a much larger long-term impact, as competi-
tion yields efficiency gains and innovations in the mar-
ket, brings new capital to the Texas homeowners'insur-
ance market, improves products, and lowers prices.

Some will object to this paper’s recommendations, say-
ing the state should devote more—not fewer—resourc-

May 2010

es to pre-market regulatory activities. There are two re-
sponses to this objection.

First, as has been noted, the marketplace is more focused
on consumer interests than are regulators. A healthy,
competitive market will foster efficient pricing that, in
the long run, will result in the lowest prices possible that
still support the innovations needed to meet consumer
demand. Even those who have called for heavier insur-
ance regulation have acknowledged these and other
benefits of a competitive market—they just (mistak-
enly) believe the insurance market is not competitive
enough. The proposals made here do not reduce the
amount of resources devoted to preventing undesirable
behavior. In fact, they increase the amount.

Reducing impediments to competitive behavior in-
creases the oversight of market behavior by companies,
quality assurance organizations, the media, consumer
groups, and consumers themselves.

The second response is that pre-market efforts to pre-
vent undesirable behavior disrupt competition and im-
pose heavy costs on consumers and the economy. In
most cases, it is difficult to determine what these costs
are and what consumers have lost, due to the lack of in-
novation—this involves imagining proving what might
have happened had the regulations not been imposed.
But in the case of the Texas mold crisis, the costs of mar-
ket-disrupting regulations can be quantified.

Table 2 (see Issue 3 for a fuller discussion of this issue)
reveals that, from 2001 to 2005, the overregulation of
forms—in an attempt to protect consumers—actu-
ally cost consumers more than $899 million dollars in
increased premiums. No one knows what might have
occurred in the absence of this pre-market regulation,
but it is highly unlikely that form regulation protected
consumers from actions by insurers that would have
cost $899 million. Even if consumers had suffered harm,
they would have been able to seek redress for damages
through TDI and the courts for any illegal behavior by in-
surers. In the case of the damage caused by form regula-
tion, the money is gone forever.
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Table 1: Selected Texas Department of Insurance Regulatory and Enforcement Actions

Year

TDI Action

Result

2003

State Farm filed its current rates with TDI on June 26, in
compliance with SB 14. On August 18, TDI said the rates
were “unreasonable” and ordered State Farm to reduce
its rates by 12%. State Farm sought judicial review of the
commissioner’s determination in district court.

The court declared TDI's actions void and unenforceable, finding
the statute unconstitutional and that TDI had denied State
Farm due process by failing to follow the applicable contested
case provisions of the Administrative Procedure Act (APA). This
decision was affirmed by the Court of Appeals in May of 2008.
Geeslin v. State Farm Lloyds, 255 S\W.3d 786.

2004

On December 6, the commissioner issued a rate
supervision order, determining that State Farm
“require[d] supervision because of [its] rating practices.
State Farm sought judicial review of this arguing that
the order was invalid because it was based on excessive
rates, not rating practices.

On July 5, 2005 the trial court granted State Farm’s motion
for summary judgment, ending the dispute in favor of State
Farm without needing a full trial. Neither party appealed the
judgment. State Farm v. Department of Insurance and Geeslin -
Cause No. GN500537, in the 201st Judicial District, District Court,
Travis County, Austin, Texas.

2005

On October 5, TDI filed a lawsuit to force Allstate to
extend its homeowners’ coverage to payment for
alternative living expenses in the wake of Hurricane
Rita, even though Allstate claimed that the expenses
were not covered under its policies. TDI alleged that the
refusal to pay for the loss of use, even where there is no
physical damage is an unfair claim settlement practice.

The court found that Allstate did not have to pay for displaced
residents’alternative living expenses since those expenses were
not covered in the policies. The court also found that TDI's effort
was an unenforceable interference of the freedom to contract.
TDI did not appeal the decision. TDI v. Allstate - Cause No. GN-
503652, in the 200th Judicial District Court, Travis County, Austin,
Texas.

2006

In May, State Farm filed rates that the commissioner
determined to be excessive and unreasonable. The
commissioner also revoked State Farm’s right to file
and use its rates without prior approval from TDI. State
Farm sought judicial review and a declaration that the
commissioner had no authority to issue the supervision
order on the grounds stated.

On July 24, the Court of Appeals affirmed a district court’s
summary judgmentfor State Farm, stating that the commissioner
had no authority to issue the order on the grounds that State
Farm exercised its right to judicial review, that the commissioner
violated State Farm’s due process rights, that the order was not
supported by substantial evidence, and that the commissioner’s
rate supervision was “arbitrary and capricious! TD/ v. State Farm
260 S.W.3d 233.

2007

Allstate filed its rates and began to use them as
instructed under the statute. TDI retroactively rejected
Allstate’s rate request and told Allstate to refund its
policyholders for the difference plus interest. Allstate
appealed to the Third Circuit Court of Appeals.

On April 17th, 2008, the Third Circuit Court of Appeals granted
summary judgment in favor of Allstate, which had argued that
because TDI's application of a retrospective ad hoc analysis
through the "component” method meant that an insurer might
never know the legal standards or proper components of a
filing. Geeslin v. Allstate — Cause No. 03-08-00284-CV, in the 3rd
Court of Appeals, Austin, Texas.

2008

TDlissued a rate supervision order revoking State Farm's
ability to file and use its insurance rates without prior
approval from TDI.

The Appeals Court found the rate supervision order was
arbitrary and capricious and reversed TDI's rate supervision
order. The court found that State Farm was allowed to charge
its initial rates while its appeal of an order issued in rate review
proceeding was pending. TDI v. State Farm, 260 S\W.3d 438 (Tex.
App.-Austin) 2008.

2010

TDI tells State Farm that it will publish confidential rate
information on its website after State Farmraises its rates
by roughly 4%. State Farm sues to keep its confidential
information off the website.

The court issued an injunction temporarily preventing TDI from
posting the confidential information, pending outcome of the
lawsuit.

www.texaspolicy.com
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Allowing consumers and capital markets to determine the appropriateness of a rate is the best

approach. And this is a self-correcting mechanism, where companies will adjust their

rates to meet market conditions.

The recommendations in this section and the rest of the
paper are designed to avoid the unintended but costly
consequences of ill-advised pre-market requlations. Ad-
ditionally, the freeing up of resources would provide TDI
with more resources to assist consumers in addressing
problems through post-market regulatory activity.

TPPF Recommendation 1.2: Change Goal 1 in TDI’s bud-
get structure, etc., from “Encourage Fair Competition” to
“Encourage Competition.”

Goal 1 under TDI's budget structure is “Encourage fair
competition in the insurance industry” However, TDI is
required by statute to “promote price competition,” not
to “encourage fair competition.”While fairness is certain-
ly contemplated in the statute, it is focused not on com-
petition but on the prohibition of “unfairly discrimina-
tory rates!" A focus on fair competition undermines price
competition and TDI's statutory mandates to focus on
availability of insurance and solvency of rates.

This happens in two ways.

First, the operation of the marketplace is negatively im-
pacted. Fair competition has been interpreted in Texas
(though to a lesser extent than in many other jurisdic-
tions) to mean that companies should not be able to
price policies based on risk. Texas avoided overstepping
its bounds here, when it came to credit scoring (also
related to the prohibition on discriminatory rates), but
it is very much in play regarding windstorm insurance,
where TWIA is prohibited by statute from pricing based
on proximity of the property to areas more subject to
wind damage.

Fair competition standards also call into question com-
pany determinations of needed return on capital. Insur-
ers have a responsibility to shareholders, policyholders,
and taxpayers to earn returns that allow companies to
attract the capital needed to stay in business, maintain

profitability,and pay off future claims. Actuaries—wheth-
er at TDI or an insurer—are inappropriate determiners
of what rate of return is acceptable to capital markets.
Companies not allowed to price for risk or future capital
needs will be unwilling and unable to be fully competi-
tive on prices—at least without risking insolvency.

Second, a focus on fair competition undermines TDI's
ability to carry out its functions properly. Under Goal
1, there are two objectives and seven strategies, as
follows:

Obijective 1.1 Encourage fair competition in the in-

surance industry by reducing impediments to com-

petition and improving insurance availability.
Strategy 1.1.1. Analyze market data and provide
information to consumers and industry.
Strategy 1.1.2. Process rates, forms and licenses.
Strategy 1.1.3. Create incentives and require-
ments for coverage in underserved markets.

Objective 1.2 Encourage fair competition in the
insurance industry by reducing unfair and illegal
practices.
Strategy 1.2.1. Respond promptly to complaints
against insurers, agents, and other regulated
entities.
Strategy 1.2.2. Investigate apparent patterns of
unlawful or questionable trade practices in the
insurance industry; and bring enforcement ac-
tions as appropriate.
Strategy 1.2.3.Investigate potential insurer fraud
and initiate legal action when appropriate.
Strategy 1.2.4.Texas On-line.

Funding for these objectives and strategies totals about
$22 million per year—or about one-third of TDI's bud-
get, minus workers’ compensation—so the impact on
the agency’s operations is significant.
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TDI's Self-Evaluation Report shows the extent of these
objectives'impact on the agency. Objectives 1.1 and 1.2
impact all of the agency’s functions:

Licensing, certification, and registration

Form, rate, and advertising review
Examination, monitoring, and solvency review
Research and analysis

Education, outreach, and customer assistance
Complaint and dispute resolution
Enforcement, fraud, and investigations

For the most part, TDI's programs under Objective 2.2
put the emphasis on fairness in the right place: on unfair
and illegal practices. It is the programs under Objective
1.1 that tend to impact competition most negatively.

This is interesting, because the Output Measures for Ob-
jective 1.1 shows an understanding that it is the regula-
tory structure that serves as the greatest impediment to
competition. So the measures include: “Percent of com-
pany ... licenses completed within 60 days,’ “Percent
of statutory rate and form filings completed within 90
days,etc. Yet the operations of the programs are too of-
ten focused on the competitive behavior in the market,
rather than on improving the efficiency and effective-
ness of the programs themselves.

One example of this is the Outcome Measure under
Objective 1.1, "Percent of statutory rate and form filings
completed within 90 days” The agency is expected to
complete 87 percent of the filings within this time. How-
ever, this performance measure does not reveal that
two rate cases were, until last month, outstanding for
several years, together accounting for approximately 45
percent of the market. One of these rate cases, against
Allstate, was recently settled.

Consumers, Competition, and Homeowners'Insurance

Of course, TDI is only one party in such litigation. At
the least, TDI's Outcome Measure should be changed
to reflect the market share of rate filings, instead of the
percent of rate filings themselves, to give a better ac-
count of the regulatory impact on filings. But the fact
that nearly 50 percent of the market was hampered by
these rate cases provides strong evidence of TDI's over-
emphasis on fairness.

A better application of TDI's statutory mandates would
change Goal 1 to read: "Encourage competition in the
insurance industry” Allowing consumers and capital
markets to determine the appropriateness of a rate is
the best approach. And this is a self-correcting mecha-
nism, where companies will adjust their rates to meet
market conditions.

Sunset Advisory Commission
Recommendations’®

Continue the Office of Public Insurance Counsel for 12
years.

In the original staff report, it was recommended that
OPIC be abolished and most of its duties be transferred
to TDI. Though the commission changed this by decid-
ing to keep OPIC, the original recommendations were
made to “enhance the consumer perspective in the De-
partment’s overall regulation of insurance by bringing
consumer representation inside the Department’s re-
view processes and consumer protection activities!!"

However, as noted above, this idea is laudable, but it
misses the point. Rather than injecting a consumer rep-

www.texaspolicy.com
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Approaching insurance markets from a competitive perspective is not limited to economic
theories and models. Deregulation of other Texas industries—namely electricity and
telecommunications—has been a success in increasing consumer choice and competition.

resentative into the regulatory process, the goal should
be reforming the regulatory process so that it is entirely
consumer-focused. This paper's recommendations are
designed with this goal in mind and, thus, eliminate the
need for OPIC or a“‘consumer representative” within TDI.

TDI Self-Evaluation Recommendations
None applicable

ISSUE 2: Incomplete Implementation of File-
and-Use Rate Regulation and Conflicting
Statutory Guidance on Rate Regulation Create
Regulatory Uncertainty, Disrupt Competition,
and Lessen Insurance Availability in the Texas
Homeowners’ Insurance Market.

TPPF Recommendations

o 2.1 Shift the focus of homeowners' insurance rate
regulationtoratesthatareinadequate or discrimina-
tory by striking “excessive”from Section 2251.001(1),
Insurance Code.

+ 2.2 Make the insurance system a true file-and-use
system by repealing Section 2251.103, Insurance
Code, so the commissioner would be able to disap-
prove only those rates that are already in use.

« 2.3 Allow the commissioner to place under prior
approval only those companies whose financial
positions warrant increased supervision for the pur-
poses of maintaining solvency by

a. striking “or rating practices” from Section
2251.151()(1), Insurance Code, and

b. repealing Section 2251.151(a)(2), Insurance
Code.

« 2.4 Allow Texans to purchase insurance policies of-

fered by insurance companies not licensed in Texas
yet licensed by other states'insurance regulators.

Key Findings
- Positive results are being realized in insurance mar-
kets embracing competition, including Texas.

The regulation of homeowners’ insurance in Texas
produces poor results for consumers, such as swings
in price and availability. Ultimately, a regulatory
stance focused on affordability reduces investment
and hinders competition in the Texas insurance mar-
ketplace and puts insurers at risk of insolvency.

Allowing Texans to purchase out-of-state insurance
policies would open up the Texas insurance market
to more companies, increase consumer choice, and
foster competition.

Analysis

Approaching insurance markets from a competitive per-
spective is not limited to economic theories and models.
Deregulation of other Texas industries—namely elec-
tricity and telecommunications—~has been a success in
increasing consumer choice and competition. lllinois,
South Carolina, and Washington, D.C., have reduced reg-
ulations in insurance markets and, as a result, have seen
more market participants, lower/more stable premiums,
and shrinking residual markets.

For example, since 1971 lllinois has followed a competi-
tion-based insurance market for personal lines, such as
auto and homeowners'insurance. Due to the size of the
state and length of time it has operated without price
controls, Illinois provides an excellent case to examine
the benefits or problems with this approach. A study
comparing lllinois’auto insurance market to comparable
states found Illinois to have “less variable loss ratios and
rate levels, lower consumer prices, the highest number
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of insurance carriers in the nation, and a low number of
uninsured drivers!'? The automobile residual market in
lllinois also routinely ranks well below the national aver-
age. The Herfindahl Index for homeowner’s insurance in
lllinois has remained stable and low from 2000 through
2004. lllinois homeowners face weather similar in sever-
ity and variety to Texas yet have been able to sustain a
healthy market without regulation. All signs from the II-
linois insurance industry point to a healthy and thriving
marketplace that benefits consumers.

In South Carolina, an auto-insurance-availability cri-
sis erupted after years of rate suppression and regula-
tion, whereby insurance companies chose to exit the
market rather than deal with the state’s heavy-handed
oversight. The residual market reached 40 percent of in-
sured drivers, while the pool of sellers shrank. In 1997,
the South Carolina Legislature passed sweeping reforms
that deregulated auto insurance and increased compe-
tition. South Carolina’s reliance on competition to help
the auto insurance industry resulted in the doubling of
the number of insurers writing policies, a steadying of
rates, and a residual market pool that decreased rapidly.

The District of Columbia experienced a similar auto in-
surance crisis. Following free-market reforms passed in
1996, D.C. also had insurance providers return to the
market, while premiums declined, and the residual mar-
ket decreased by 80 percent.

Positive results are being realized in insurance markets em-
bracing competition. The same success could be achieved
by reducing regulation in the Texas insurance marketplace.

TPPF recommends four courses of actions the Texas
Legislature could take to clarify statutory guidance.

TPPF Recommendation 2.1: Shift the focus of
homeowners’ insurance rate regulation to rates that

Consumers, Competition, and Homeowners'Insurance

”

are inadequate or discriminatory by striking “excessive
from Section 2251.001(1), Insurance Code.

Historically, the primary basis for rate regulation for per-
sonal lines of insurance, such as auto and homeowners’
insurance, was to ensure company solvency. Today, the
focus in Texas and elsewhere seems to be on the con-
cept of affordability, which is both relative and subjective.
What is affordable for one consumer may not be afford-
able for another. There can be no actuarially-sound rate
that is affordable for everyone. The subjectivity of pursu-
ing affordability leads to regulatory uncertainty for insur-
ers and shifts resources away from solvency and risk.

Rate regulation focused on affordability disrupts con-
sumer choice and results in inefficient and anti-compet-
itive pricing. The pursuit of affordability in Texas has led
to a focus on preventing excessive rates. The Code says
rates may not be “excessive.” However, this statutory em-
phasis on excessive rates conflicts with other statutory
provisions that 1) prohibit “inadequate” rates, 2) “pro-
mote the availability of insurance,"and 3) “promote price
competition among insurers.” The overemphasis on low
rates has been found to be “wasteful, produce higher
industry costs, delay innovation, reduce competition,
slow the introduction of new products to the market,
and build operational inefficiencies into businesses that
are regulated."

The regulation of homeowners'insurance in Texas pro-
duces poor results for consumers, such as swings in
price and availability. Ultimately, a regulatory stance fo-
cused on affordability reduces investment and hinders
competition in the Texas insurance marketplace. Insur-
ers assess risk years into the future, but today they can't
even predict what their income will be next year.

www.texaspolicy.com
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The commissioner’s reviewing rates prior to their use—and the corresponding

ability to accept or reject rates prior to their use—has kept the Texas

insurance market from being a true file-and-use system.

TPPF Recommendation 2.2: Make the insurance systema
true file-and-use system by repealing Section 2251.103,
Insurance Code, so the commissioner would be able to
disapprove only those rates that are already in use.

Repealing Section 2251.103 would allow the commis-
sioner to reject only rates already in use, per Section
2251.104. As a result, rates would reach the market
sooner, and price competition and insurance availabil-
ity would increase.

Thus, after repealing Section 2251.103, the only way a
rate would be rejected is by an order from the commis-
sioner issued no later than 15 days after an administra-
tive hearing (of which the relevant insurer has 20 days’
written notice from the commissioner) and specifying
“in what respects the rate fails to meet the require-
ments”of Chapter 2251 of the Code.

The commissioner’s reviewing rates prior to their use—
and the corresponding ability to accept or reject rates
prior to their use—has kept the Texas insurance market
from being a true file-and-use system.

Eliminating the ability to disapprove rates prior to their
being used would remove regulatory impediments to
true competition in the insurance industry, and con-
sumers and capital markets would determine the ap-
propriateness of rates.

TPPF Recommendation 2.3: Allow the commissioner to
place under prior approval only those companies whose
financial positions warrant increased supervision for the

purposes of maintaining solvency by striking “or rating
practices” from Section 2251.151(a)(1), Insurance Code,
and repeal Section 2251.151(a)(2), Insurance Code.

Until last month, because State Farm and Allstate—the
state’s largest and second-largest writers of property
and casualty (P&C) insurance, respectively*—operated
under a prior-approval system, almost half of Texas' P&C
market was adversely affected by the over-emphasis on
excessive rates. Now that TDI and Allstate have ended
their legal battles, State Farm is now the only insurer op-
erating in Texas under prior approval. But this doesn't
change the fact that the market has been hampered by
this battle over rates for almost five years.

As noted above, the Staff Report states, “Fifty-two new
companies have had policy forms approved and approx-
imately 29 companies have begun writing insurance. In
2006, these new companies combined to comprise 3.7
percent of the total homeowners market!

While the reforms of 2003 have brought new entrants,
only about half of the companies that have filed forms
have actually offered rates through them. And of those
that entered the market, they claimed only 3.7 percent
of the market share in 2006.

One strong possibility for this is that these potential or
actual new entrants are still hesitant to commit capital
to Texas given the lack of full implementation of the file-
and-use system they were promised.

* Measured in terms of 2007 written premiums, State Farm occupied 29.8% of the market, while Allstate controlled 15%. Thus, until recently,
roughly 45% of Texas'P&C insurance market operated under prior approval. In 2007, State Farm had $1,510,830,457 in written premiums, while
Allstate had $757,204,117 in written premiums. The premiums used to compute these figures came from annual statements and include rent-
ers’and condominium owners'premiums, as well homeowners. These figures show market share at the group level (both of these insurers have

several companies writing homeowners'insurance in Texas).
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Allowing non-Texas-licensed (yet state-licensed) insurers to write policies in

Texas increases insurance availability and insurance-industry competition.

The rise in Internet availability and proficiency allows consumers in search

of insurance easy access to rate shopping across the country.

The Foundation’s recommendation would limit the
reach of prior approval to those insurers at imminent
risk of insolvency, thus protecting to the extent possible
these companies’ ratepayers, while restoring a capital-
friendly regulatory certainty to the marketplace.

Quite distinct from attempting to protect consumers
whose insurers are at great risk of insolvency, placing an
insurer under prior approval for how that insurer calcu-
lates rates—what factors the insurer considers and does
not consider, how those factors are weighted, etc—is
the type of subjective pre-market response identified by
Sunset Commission staff.

Additionally, it is difficult to see how “a statewide insur-
ance emergency”justifies placing a company (or compa-
nies) under prior approval. Without a clear definition of
what constitutes “a statewide insurance emergency,’ this
section of the Code provides the commissioner a catch-
all provision to justify placing any insurer(s) under prior
approval. This vague statutory language does not provide
the commissioner or insurers with clear guidance on the
implementation of prior approval and has the potential
to be the exception that swallows the rule.

This recommendation will end the Code’s subjective
justifications for placing an insurer under prior approval,
leaving imminent risk of insolvency as the only reason
a company may be placed under prior approval by the
commissioner. The results for TDI will be more time and
money available for other responsibilities. The results for
the market will be timelier rates, lower regulatory costs
for insurers, and cost savings to consumers.

TPPF Recommendation 2.4: Allow Texans to purchase
insurance policies offered by insurance companies not
licensed in Texas yet licensed by other states’ insurance
regulators.

Allowing Texans to purchase out-of-state insurance
policies would open up the Texas insurance market to
more companies, increase consumer choice, and foster
competition. The Legislature could accomplish this by
amending Sections 801.052 and/or 841.101 of the Code
allowing an insurer not licensed to sell insurance in Tex-
as yet licensed by another state’s insurance regulatory
body to engage in the selling of insurance policies in
Texas.

As under the Health Care Choice Act,'* states where insur-
ers are licensed to sell their policies would retain primary
authority to regulate the insurers, and Texas consumers
purchasing out-of-state insurance policies would be af-
forded protection, as prescribed by the licensing state.
As long as these companies are licensed in their respec-
tive states of domicile and, thus, regulated by that state’s
insurance department, TDI would not be burdened by
having to regulate these insurers. Texas would, however,
reap the competitive benefits of having more insurance
companies operating in the state, as selling policies in a
new state without having to adapt to a new regulatory
system will entice companies to participate.

Allowing non-Texas-licensed (yet state-licensed) insurers
to write policies in Texas increases insurance availability
and insurance-industry competition. The rise in internet
availability and proficiency allows consumers in search
of insurance easy access to rate shopping across the
country. Forcing competition beyond just the local and
state markets will increase consumer choices, while de-
creasing consumer prices and many of the expenses that
come with licensing and regulating at the state level.

This approach is not without its challenges, but they are
the same challenges Texas faces in reducing barriers to
entry in the homeowners'market regardless of whether
this provision is enacted: namely, the mandate that ho-

www.texaspolicy.com
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Instead of focusing on the possible reasons for placing an insurer under prior approval, a course

of action more beneficial to the insurance market as a whole is to limit such assignment to

only those insurers whose financial positions place them in imminent danger of insolvency.

meowners’ insurers must participate in the windstorm
pool. If this problem is properly addressed (see Issue
5), then this recommendation can easily provide more
consumer choice and competition in the Texas market.

Sunset Advisory Commission Recommendations
Set limits for the amount of time the Department has
to review and administratively disapprove filings under
the file-and-use system.

If implemented, this recommendation will not remedy
the main problem facing the Texas P&C insurance mar-
ket: the commissioner would still have the statutory au-
thority to disapprove filed rates before they are used,
and a true file-and-use system would not exist.

Setting a time limit for the commissioner to review and
approve/disapprove rate filings would put the commis-
sioner on a review-and-decision timetable, but com-
panies would still face the regulatory uncertainty that
comes with a system whereby the commissioner has
the authority to reject a filed rate before its use.

Require the Department to generally define, in rule, fac-
tors that could result in a company being placed under
prior approval.

Quite distinct from attempting to protect consumers
whose insurers are at great risk of insolvency, placing an
insurer under prior approval for how that insurer calcu-
lates rates—what factors the insurer considers and does
not consider, how those factors are weighted, etc—is
the type of subjective pre-market response identified
by Sunset Commission staff.

Additionally, it is difficult to see how “a statewide insur-
ance emergency”justifies placing a company (or com-
panies) under prior approval. Without a clear definition

of what constitutes “a statewide insurance emergency,
this section of the Code provides the commissioner a
catch-all provision to justify placing any insurer(s) under
prior approval. This vague statutory language does not
provide the commissioner or insurers with clear guid-
ance on the implementation of prior approval and has
the potential to be the exception that swallows the rule
(see TPPF Recommendation 2.3).

Instead of focusing on the possible reasons for placing
an insurer under prior approval, a course of action more
beneficial to the insurance market as a whole is to limit
such assignment to only those insurers whose financial
positions place them in imminent danger of insolvency.

Require TDI to routinely evaluate the need for insurers to
remain under prior approval, and require that insurers
be notified in writing of the actions that need to be taken
in order to return to file-and-use rate regulation.

As with the two previous Sunset Commission staff rec-
ommendations, this starts with the correct diagnosis
(partially implemented file-and-use system) but fails to
reach the desired end of a true file-and-use system if
companies can still be placed under prior approval for
rating practices or a statewide insurance emergency.
However, if implemented in conjunction with the Foun-
dation’s recommendations, this would be helpful in de-
termining which companies no longer need to be under
prior approval in cases where solvency is an issue.

TDI Self-Evaluation Recommendations
None applicable
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As a result of TDI's belated implementation of a 1997 provision allowing insurers to use forms
other than the standard state form, premiums rose dramatically. After TDI allowed insurers to

use non-standard forms in 2002, mold claims plummeted and rates stabilized.

ISSUE 3: Form Regulation Disrupts Innovationand
Efficiency in the Homeowners’ Insurance Market.

TPPF Recommendations

3.1 Implement a true file-and-use system for requ-
lating policy forms by

a. striking “and approved”in Section 2301.006 (a),
Insurance Code,

b. repealing Subsections 2301.006(b), (c), (d), and
(e), Insurance Code,

c. striking “disapprove a form filed under Section
2301.006 or"in Section 2301.007(a), Insurance Code,

d. striking ‘disapproves the form or” in Sec.
2301.007(e), and

e. repealing Section 2301.008, Insurance Code.

3.2 Focus policy-form regulation on the wording
and clarity of an insurance form (i.e. how an insurer
informs possible policyholders of the coverage pro-
vided under a form) and not on the content of a form
(i.e. what risks are covered/insured under a form) by

a. deleting subsection Sec. 2301.007(a)(2), Insur-
ance Code, and

b. adding a new Sec. 2301.007(f) that reads, “Not-
withstanding any other provision of this code, the
commissioner may not withdraw approval of a form
filed under Section 2301.006 because of the cover-
ages offered under the form, except for those cov-
erages for personal automobile insurance listed in
Subchapters C and D, Chapter 1952

Key Findings

+  Form regulation harms consumers through higher
insurance costs that result from increased compli-
ance costs for insurers. TDI's belated implementa-
tion of a 1997 provision allowing insurers to use
forms other than the standard state form cost con-
sumers almost $900 million.

As a result of TDI's belated implementation of a 1997
provision allowing insurers to use forms other than
the standard state form, premiums rose dramati-
cally. After TDI allowed insurers to use non-standard
forms in 2002, mold claims plummeted and rates
stabilized. TDI acknowledged that, without the de-
regulation of forms, rates could have increased at
least 20 percent more than they did.

After Hurricane Rita in 2005, TDI sued Allstate, saying
its form should cover alternative living expenses in
cases where there is no damage to the home, even
though the form did not actually say this. However,
the courts rejected the reasoning by TDI in defer-
ence to the plain language of the forms.

Analysis

It is generally assumed that any costs imposed by regula-
tions are more than offset by the benefits they confer upon
consumers. But this ignores the unintended consequences
that these attempts to modify economic behavior have on
the economy. As economist Arthur Laffer explains:

Just like with the laws of physics, economic laws are
simply descriptions of reality. Scarcity can no more
be ignored than gravity. Policymakers who think they
can determine the proper price of a good better than
the market will create no less a disaster than the cap-
tain of an ocean liner who believes his engines will
allow him to pay no heed to momentum.

www.texaspolicy.com
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Repealing the 60-day filing requirement would allow insurers to get forms and, thus, rates to

consumers more quickly, resulting in more efficient operations and lower

administrative costs for insurers.

Economic laws cannot be broken—only ignored.
Attempts to do so leave a convoluted trail of unin-
tended consequences harming people who don't
understand what went wrong or who caused the
problem."

A perfect example of the unintended consequences of
governmental economic intervention is the regulation
of policy forms in Texas.

In 1997, the Texas Legislature passed SB 1449, which
allowed the commissioner to “adopt policy forms and
endorsements of national insurers or policy forms and
endorsements adopted by a national organization of
insurance companies or similar organization on policy
forms and endorsements” in place of state-promul-
gated forms and endorsements. However, TDI did not
adopt any national policy forms under this provision
until 2002.

In the meantime, the Texas mold crisis began to unfold
following a 1999 lawsuit that resulted in a court finding
that TDI's standard form required insurers to cover mold
claims. With companies unable to use national forms,
mold claims under the state-mandated form grew from
1,050 in the first quarter of 2000 to 14,706 in the fourth
quarter of 2001. The average cost of mold claims per
policyholder per year increased from $24.32 in 1999 to
$300.50 at the end of 2001, having peaked in the third
quarter at $444.35. From 2000 to 2003, companies writ-
ing homeowners' policies in the state shrank from 137
to 107.

Consequently, premiums rapidly increased, though not
nearly as fast as claims. In 2001-02, premiums increased
over 40 percent. All Texas homeowners had to pay high-
er rates, and many were forced into the residual market
because of a lack of availability.

All of this was due to three things: 1) incorrect judicial
interpretation of the standard homeowners' form, 2) a
feeding frenzy of lawsuit abuse following the first law-
suit, and, ultimately, 3) TDI's belated implementation of
SB 1449,

Conventional wisdom has the "mold crisis”coming to an
end after the Legislature rewrote insurance laws in 2003,
but the facts show the mold crisis began to come to an
end in 2002, when TDI belatedly allowed companies to
begin using national forms.

An August 2002 article in The Dallas Morning News fea-
tured the headline, "Home insurance up, but not much.
Rates have stabilized since May, stay above state stan-
dard in area” TDI also reported to the Legislature in
March 2003 that“[r]ates in 2003 appear to be leveling off.
Barring any further destabilization of the market, the De-
partment anticipates this trend to continue on a broad
scale, if not improve!''¢

In fact, mold claims plummeted in 2003, well before the
effective date of SB 7, and for the first time in four years,
premiums collected exceeded losses and costs, if only
slightly. Premiums for individual policies also began to
stabilize. TDI estimated that the 2002 changes in man-
dated coverage saved consumers an average of 13.5 per-
cent on a theoretical policy with a premium of $1,000.

Though it is clear that abuse of the legal system was the
mechanism that drove the skyrocketing costs during the
mold crisis, the damage done by this would have been
lessened or perhaps even avoided if TDI had implement-
ed SB 1449 in a timely manner.

To isolate the effect that insurance-form regulation had on
Texas premium increases during the mold crisis, Table 2 com-
pares premium increases in Texas to U.S. premium increas-
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es and then determines what the premium levels in Texas
would have been if Texas had simply matched the rate of in-
crease in national premiums. This is a conservative approach
to estimating the cost of form regulation, because prior to
the mold crisis, Texas premiums had actually been increas-
ing at a substantially lower rate than national premiums.

Table 2 reveals that the overregulation of forms from
2001 to 2005—in an attempt to protect consumers—
actually cost consumers more than $899 million dollars
in increased premiums. No one knows what might have
occurred in the absence of regulation, but it is highly
unlikely that form regulation protected consumers from
actions by insurers that would have cost $899 million.
Even if consumers had suffered such harm in the ab-
sence of regulations, they would have been able to seek
redress for the damages through TDI and the courts. In
the case of the damages caused by form regulation, the
money is gone forever.

Consumers, Competition, and Homeowners'Insurance
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TPPF Recommendation 3.1: Implement a true file-and-
use system for regulating policy forms by striking “and
approved” in Section 2301.006 (a), Insurance Code, re-
pealing Subsections 2301.006(b), (c), (d), and (e), Insur-
ance Code, striking “disapprove a form filed under Sec-
tion 2301.006 or”in Section 2301.007(a), Insurance Code,
striking “disapproves the form or” in Sec. 2301.007(e),
and repealing Section 2301.008, Insurance Code.

Since Texas has moved to a file-and-use system for rates
on homeowners'insurance, it make sense that the forms
through which that insurance is offered should also be
regulated through file and use.

This is particularly true, given the problems identified
in the Staff Report with pre-market regulatory activi-
ties, along with the heavy costs imposed on consumers
through forms regulation in the past.

Table 2: Monetary Impact of Forms Regulation on Texas Homeowners’ Premiums, 2001-2005"

Year | TexasAvg. | Increase | USAvg. | Increase | Texasto Texas Total S Increase % $ Revised Texas Adjusted Form-
Premium Premium US ratio Premiums Increase Increase Base Requlation Cost
1997 §855 §455 1.88 $2,468,086,626 $2,468,086,626 N/A
1998 $879 2.81% $481 571% 1.83 §2,633,703,160 | $165,616,534 | 6.71% | $337,147,944 | $2,805,234,570 N/A
1999 $861 -2.05% 5487 1.25% 1.77 $2,804,336,380 | $170,633,220 | 6.48% | -$103,940,818 | $2,701,293,752 N/A
2000 §880 2.21% §508 431% 1.73 §2,907,168,495 | $102,832,115 | 3.67% | $200,941,043 | $2907,258321 N/A
2001 $955 8.52% $536 551% 1.78 $3,121,726,707 | $214,558212 | 7.38% | $138,758907 | $3,046,017,228 | $75,709,479
2002 §1,238 | 29.63% §593 10.63% 2.09 §3,802,852,983 | 9681126276 | 21.82% | %436,696,204 | $3,483,150,128 | $319,702,855
2003 $1328 | 7.27% 5668 12.65% 1.99 $4,324,626,830 | $521,773,897 | 13.72% | 9646322788 | $4,123,009,688 | $201,617,192
2004 §1363 | 2.60% §729 9.13% 1.87 §4,361,635314 | $37,008434 | 0.86% $38,120,762 | $4,161,549,779 | $200,085,535
2005 §1372 | 0.70% §764 4.80% 1.80 $4,610,859,573 | $249,224259 | 571% | $347,574525 | $4,508,776,729 | $102,082,844
Total $899,197,905

Sources: National Association of Insurance Commissioners; TDI Insight, Texas Department of Insurance.
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Competition yields continual quality improvement, efficiency gains, and lower costs/prices;

and, in a free market, the consumers are the best regulators.

Repealing the 60-day filing requirement would allow in-
surers to get forms and, thus, rates to consumers more
quickly, resulting in more efficient operations and lower
administrative costs for insurers.

If the goal is to deliver to ratepayers insurance forms—
and rates, for that matter—that are the most timely and
appropriate for the current marketplace, then a require-
ment to file a form at least 60 days prior to using that
form is antithetical to the goal. As such, file and use is
the proper method of regulating forms in Texas.

TPPF Recommendation 3.2: Focus policy-form regula-
tion on the wording and clarity of an insurance form
(i.e. how an insurer informs possible policyholders of the
coverage provided under a form) and not on the con-
tent of a form (i.e. what risks are covered/insured un-
der a form) by deleting subsection Sec. 2301.007(a)(2),
Insurance Code, and by adding a new Sec. 2301.007(f)
that reads, “Notwithstanding any other provision of this
code, the commissioner may not withdraw approval ofa
form filed under Section 2301.006 because of the cover-
ages offered under the form, except for those coverages
for personal automobile insurance listed in Subchapters
Cand D, Chapter 1952

The lesson of the Texas mold crisis is that reducing pre-
market regulation leads to efficiency gains, lower costs,
and consumer satisfaction.

Future unintended consequences, such as the $899
million cost to consumers from the mold crisis, can be
avoided if TDI does not regulate the content of a form,
thus allowing an insurer to cover or not cover whatev-
er risks it sees fit. Instead, TDI should focus on ensuring
that whatever is or is not covered under an insurance
form is stated with such clarity and specificity that there
is no potential confusion on the part of the consumer

as to what is and what is not covered under the respec-
tive policy form.

While the regulation of the content of forms may be in-
tended to reduce behavior that is “unjust or deceptive,
encourages misrepresentation, or violates public policy,
the main consequence of this very broad language is
that it injects regulatory uncertainty into the homeown-

ers'insurance market.
Consumers are still protected under this recommendation.

First, the Insurance Code will still require that“[e]ach form
filed in accordance with this subchapter must comply
with applicable state and federal law

Second, consumers do not lose protection as regulations
on insurers are relaxed, because consumers have the
freedom to shop around for better rates, to walk away
from insurers who do not operate in good faith, and to
cease being a customer of any insurer for any reason. As
such, insurers are forced to offer quality insurance prod-
ucts and competitive rates, if they want to maintain or
gain market share. Otherwise, they might lose goodwill
and find themselves priced out of the market.

Competition yields continual quality improvement, ef-
ficiency gains, and lower costs/prices; and, in a free mar-
ket, the consumers are the best regulators.

Sunset Review Commission Recommendations
None applicable

TDI Self-Evaluation Recommendations
None applicable
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ISSUE 4: Overly Broad Authority to Require In-
formation from Insurers and Examine Rating
Practices Hinders Innovation and Creates Reg-
ulatory Uncertainty in the Homeowners’ Insur-
ance Market.

TPPF Recommendation

» 4.1 Strike Section 2251.002(8)(d) of the Code, which
includes in the reach of the supplementary infor-
mation insurers may be required to submit to TDI
“any other information the department requires to
be filed!

Key Findings

- The Code contains no safeguard(s) against TDI's re-
quiring from insurers information that is proprietary
or irrelevant to the rate filing at hand.

The more information required by the commission-
er from insurers—and the more often the requests
for more information—the greater the time and ex-
pense to get rates to consumers.

Analysis

TPPF Recommendation 4.1: Strike Section 2251.002(8)
(d) of the Code, which includes in the reach of the supple-
mentary information insurers may be required to submit
to TDI “any other information the department requires
to be filed.”

The Staff Report points out that “[sJome homeowners
filing reviews can trigger multiple requests for informa-
tion from TDI, leading to extensive dialogue and nego-
tiations between TDI and insurers, and possibly resulting
in delays in getting products to market."'®

The Staff Report goes on to recommend improvements
to the process of requesting supplemental information

Consumers, Competition, and Homeowners'Insurance
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from insurers. The Foundation supports this recommen-
dation (see below) but would build upon it.

Section 2251.002(8) of the Code defines “supplementary
information,” which is the information TDI may require
an insurer to submit with a rate filing:

(@) the experience and judgment of the filer and the
experience or information of other insurers or
advisory organizations on which the filer relied;

(b) the interpretation of any other information on
which the filer relied;

(c) a description of methods used in making a rate;
and

(d) any other information the department requires
to be filed.

Striking subsection (d) would remove the open-ended
authority of the commissioner to require from insurers
any information TDI would like. The Code contains no
safeguard(s) against TDI's requiring from insurers infor-
mation that is proprietary or irrelevant to the rate filing
at hand.

Additionally, subsections (a), (b), and (c) provide ample
information for the commissioner to review a compa-
ny’s rate calculation(s). As such, a catch-all provision like
subsection (d) serves no purpose, other than to grant
the commissioner the authority to require from insur-
ers more information than is necessary for the commis-
sioner to review rating practices.

Moreover, the more information required by the com-
missioner—and the more often the requests for more
information—the greater the time and expense to get

www.texaspolicy.com
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A clearer understanding of supplementary information standards will reduce regulatory

uncertainty, reduce insurers’compliance costs, and put insurers in a

better position to get rates to the market in a timelier manner.

rates to consumers. As such, the Code should clearly in-
dicate what information is required from insurers, when
filing rates, so insurers can plan accordingly and carry
out their operations as effectively and efficiently as
possible.

Sunset Advisory Commission Recommendation
Require the Department to better define the process for
requesting supplemental information from insurers,
and to track all information requests and administra-
tive rate disapprovals.

A clearer understanding of supplementary information
standards will reduce regulatory uncertainty, reduce in-
surers’compliance costs, and putinsurersin a better po-
sition to get rates to the market in a timelier manner.

Particularly, the Code should clearly define what infor-
mation is, or may be, required from insurers, when filing
rates. If any information beyond what is listed in subsec-
tions (a), (b), and (c) might be required to be submit-
ted to TDI by insurers, then such information should be
listed in the Code.

An open-ended provision, such as that of subsection
(d), has the potential to require insurers to submit to TDI
information not relevant to the rate filing at hand, while
adding time and expenses to insurers operations.

The Foundation fully supports this recommendation.

TDI Self-Evaluation Recommendation

Engage the agency in greater policymaking author-
ity to address technological advances that impact the
type of products offered, the classifying of individual
risks, and the rating of insurance products. TDI offers the
following proposed solutions to more fairly and firmly

regulate the insurance market. Provide the agency and
Commissioner of Insurance with authority to address the
use of technological advances and pattern recognition
methods that impact the type of available products, the
classifying of individual risks, and the rating of insurance
products. Specifically, the Legislature should consider:
amending rate and underwriting provisions in the Texas
Insurance Code to allow the Commissioner of Insurance
the authority to define and require disclosure to TDI of
all rating and underwriting variables derived from data
mining and pattern recognition processes prior to their
use in rating, tiering or underwriting; and granting the
Commissioner the authority to require moderation in the
application of such variables over two or more renewal
cycles.

This recommendation is an example of regulatory over-
reach cautioned against above. Companies should be
free to consider or not consider any and all variables/
factors, when calculating rates.

Information relating to internal calculations should not
be required to be turned over to TDI, and the turning
over of such materials wastes time and resources, both
of which are most appropriately spent on business op-
erations and, thus, getting products to consumers. Any
time spent complying with information requests from
TDI is time not spent on performing the core functions
of the business and time ultimately not spent on provid-
ing insurance products to consumers.

Furthermore, consumers are not harmed by an insurer’s
not having to submit to TDI internal rate-calculation in-
formation. The reason is because, regardless of how an
insurer computes a rate, consumers are able to compare
that rate against other insurers'rates for the same or sim-
ilar risk.
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Implementing a file-and-use system for TWIA rates would allow TWIA members to get rates to

the windstorm insurance market more quickly, due to their not having to haggle

over rates with the commissioner, prior to using the rates.

Thus, rate shopping and the freedom not to enter into
an insurance agreement with an insurer—due to that in-
surer’s rate(s) or any other reason(s)—are not affected by
the Legislature’s mandating that TDI does not have the
authority to require from insurers internal rate-calcula-
tion information.

ISSUE 5: The Texas Windstorm Insurance Asso-
ciation (TWIA) is Overexposed, Underfunded,
and a Massive Liability for Texas Taxpayers and
Insurers.

TPPF Recommendations

« 5.1 Fully implement a file-and-use system for TWIA
rates by amending Subsections 2210.351(c) and (d),
Insurance Code.

o 5.2 Require in Sec. 2210.203(a-1) an applicant for
TWIA coverage to have federal flood insurance
before being eligible for approval.

« 5.3 Eliminate the current caps that limit rate increas-
es to 10 (average) and 15 (individual class) percent
without a waiver from the commissioner by delet-
ing Sec. 2210.359.

« 5.4 Allow TWIA to differentiate rates based upon
actual risk by eliminating the current restrictions on
rating territories in Sec. 2210.355(i).

« 5.5 Modify Sec. 2210.351 to allow TWIA implement
new rates with an average increase of up to 10 per-
cent without the approval of the commissioner.

Key Findings
The number of TWIA policyholders increased from
68,756 in 2001 to 224,452 at the end of July 2008.

As of the end of July 2008, TWIA's total exposure was
$66.1 billion ($60.4 billion in direct exposure with an
additional $5.7 billion in indirect exposure).

TWIA member assessments and the Catastrophe
Reserve Trust Fund can only cover about $2.3 billion
of losses, much less than the potential losses from
major hurricanes. Any additional losses would be
paid from general state revenue funds.

Analysis

TPPF Recommendation 5.1: Implement a file-and-
use system for TWIA rates by amending Subsections
2210.351(c) & (d), Insurance Code.

Implementing afile-and-use system for TWIA rates would
allow TWIA members to get rates to the windstorm in-
surance market more quickly. The commissioner would
only be able to review only rates already in use.

The result would be increased price competition and in-
surance availability. By reducing regulatory impediments
to true competition in the insurance industry, consum-
ers and capital markets would determine the appropri-
ateness of rates.

Additionally, a file-and-use system provides a greater op-
portunity for the use of actuarially-sound rates for wind-
storm coverage. At a time when inadequate rates have
fueled a dramatic rise in the number of TWIA policyhold-
ers and, as a result, TWIA's exposure (see TPPF Recom-
mendation 4.2), any measure that has the potential to
bring to the windstorm market rates more closely priced
according to the risk covered is a measure worth imple-
menting, for the sake of insurers, Texas' general revenue
funds, and Texas' taxpayers.

www.texaspolicy.com
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Its unrealistically low rates have made TWIA an unbeatable competitor and have harmed

the private market.

TPPF Recommendation 5.2: Require in Sec. 2210.203(a-
1) an applicant for TWIA coverage to have federal flood
insurance before being eligible for approval.

TPPF Recommendation 5.3: Eliminate the current caps
that limit rate increases to 10 (average) and 15 (indi-
vidual class) percent without a waiver from the commis-
sioner by deleting Sec. 2210.359.

There is no actuarial reason for the current 10 percent
cap on average rate changes or the 15 percent cap on
individual rating class changes. While the commissioner
can waive these under circumstances of catastrophic or
continuing loss, the caps inhibit—if not outright pre-
clude—the adoption of actuarial sound rates. The effect
of these caps can be seen in the increased exposure of
TWIA over the years.

Although TWIA was intended to provide windstorm
insurance coverage only to those who could not pur-
chase insurance in the voluntary market, it is no longer
an in surer of last resort. Fueled by the fact that TWIA
does not operate as an insurer of last resort and by its
below market rates, TWIA's residual market has seen a
tremendous surge in its number of policies.

As of March 2010, the number of TWIA policyhold-
ers had increased to 230,552 from 68,756 in 2001, and
TWIA's total exposure to potential claims was $71 bil-
lion (564.8 billion direct exposure, $6.2 billion indirect
exposure).

Because TWIA is not designed to replace the private
insurance market, this has created a scenario whereby
rates do not adequately fund risk exposure. TWIA's pur-
pose is “to provide Texas citizens adequate wind and
hail coverage when it is not available in the insurance
marketplace! While TWIA may have been intended to

serve this residual market, i.e,, be an insurer of last resort,
it has become anything but that. Its unrealistically low
rates have made TWIA an unbeatable competitor and
have harmed the private market.

By clarifying its purpose, TWIA will be better able to offer
more realistic and actuarially-sound rates, reduce expo-
sure, and encourage customers to explore the voluntary
market. In addition to defining its purpose, TWIA should
take an approach to insurance similar to the FAIR Plan. In
Texas, FAIR is a homeowners' insurance provider of last
resort. FAIR regularly charges higher rates than the vol-
untary market. Establishing similar rating practices for
TWIA would be a big step toward solidifying it as a true
insurer of last resort.

TWIA's unreasonably low rates also place policyholders
and taxpayers at risk in the event of a storm. By offering
rates that reflect sound insurance principles, TWIA will
slow its growth, decrease its exposure, and create an op-
portunity for more competition to enter the wind insur-
ance market. The first step is to reiterate the purpose of
TWIA as an“insurer of last resort”and not as a competitor
in the marketplace.

TPPF Recommendation 5.4: Allow TWIA to differentiate
rates based upon actual risk by eliminating the current
restrictions on rating territories in Sec. 2210.355(i).

The Insurance Code, amended in 2009, allows only
minimal differentiation of rates between territories in
the same county rather than rates based on risk. Sec.
2210.355(i) currently restricts differentiation of rates as
follows:

A rating territory that subdivides a county may be used
only if the rate for any subdivision in the county is not
more than:
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a) 5 percent higher than the rate used by the associa-
tion in 2009 in any other subdivision in the county;

b) 6 percent higher than the rate used by the associa-
tion in 2010 in any other subdivision in the county;

C) 7 percent higher than the rate used by the associa-
tion in 2011 in any other subdivision in the county;
and

d) 8 percent higher than the rate used by the associa-
tion in 2012 in any other subdivision in the county.

It is obvious that these restrictions are not actuarially or
market based. As noted elsewhere, rates based on other
factors distort this market and, in this case, have led to
rapid growth in policyholders"and TWIA's exposure to
levels that have made the Texas windstorm program ac-
tuarially unsound—Ileaving policyholders unprotected
in the case of a major hurricane that makes landfall in a
densely populated area. Eliminating the restrictions on
ratings territories will move the program toward sound
actuarial footing.

TPPF Recommendation 5.5: Modify Sec. 2210.351 to
allow TWIA implement new rates with an average in-
crease of up to 10 percent without the approval of the
commissioner.

There has generally been a disconnect between the
rates the commissioner has approved and the rates
needed to support an actuarially-sound system. In or-
der to allow TWIA more flexibility to adapt to changing
weather conditions and insurance issues, any reform
should increase the current benchmark whereby TWIA
can raise rates without seeking approval. Such a reform

Consumers, Competition, and Homeowners'Insurance

would increase TWIA's ability to respond to market and
weather conditions. Increased rate flexibility will create
a more solvent and financially responsible organization
better benefiting consumers in the event of a major
storm.

It is worth noting that Section 2210.355(c) of the Insur-
ance Code requires rates to be “adequate.” The potential
multi-billion losses that TWIA's current funding mecha-
nism cannot cover—and, thus, for which Texas' taxpay-
ers may well be on the hook—due to the drastic rise in
the number of TWIA policyholders and the resulting sky-
rocketing of TWIA exposure prove that today’s rates are
far from adequate.

Allowing insurers to calculate windstorm rates based on
market conditions is an easy way to improve the health
of Texas' windstorm insurance market. TWIA's rates will
move closer to actuarial soundness and, as a result, the
skyrocketing of TWIA's exposure will be curbed. Ulti-
mately, Texas'taxpayers and TWIA policyholders stand to
gain the most from this policy shift.

Sunset Review Commission Recommendations
None applicable

TDI Self-Evaluation Recommendations

Moderate insurance coverage costs through greater
rating flexibility for the Texas Windstorm Insurance
Association.

www.texaspolicy.com
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Allowing insurers to calculate windstorm rates based on market conditions is an

easy way to improve the health of Texas' windstorm insurance market.

In order to be the insurer of last resort it was created to
be, and in order to implement rates adequate to ensure
solvency, TWIA insurers must be given the flexibility to
consider as many factors as possible, in order to charge
actuarially-sound rates (see Issue 3, TPPF Recommenda-
tion 4.3).

Increase the availability and affordability of ... wind
and hail insurance coverage.

TDI makes several recommendations under this head-
ing, including;

amending the provisions that allow the commis-
sioner to designate additional catastrophe areas to
provide flexibility for the commissioner to expand
TWIA eligibility by classification or type of risk;

establishing a windstorm reinsurance facility similar
to the Florida Hurricane Catastrophe Fund to pro-
vide a stable and ongoing source of reinsurance to
insurers, TWIA, and the Texas FAIR Plan Association
(TFPA) for a portion of the hurricane losses incurred
by those entities;

providing for the phase-in of potential TWIA assess-
ments over several years for new property insurance
writers; and

creating a rate-filing “safe harbor”that provides that
a coastal rate change not exceeding 5 percent in
a 12-month period following a storm is presumed
reasonable.

While the last two recommendations propose minor
tweaks to remedy the major over-exposure of TWIA and
Texas taxpayers in the case of a storm along the Texas
coast, the first two recommendations would greatly exac-
erbate the problem. The Foundation opposes these rec-
ommendations (see comments on TPPF Issue 5). %
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