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Th e Federal Communications Commission 
(FCC) has announced its intention to adopt 
regulations to govern the Internet in the name 
of network neutrality.1 It has proposed to cod-
ify four general Internet policy principles ad-
opted informally in 2005 plus two new prin-
ciples.

Th e six “net neutrality” principles the FCC 
seeks to codify are:

Subject to reasonable network manage-1. 
ment, a provider of broadband Internet ac-
cess service may not prevent any of its users 
from sending or receiving the lawful con-
tent of the user’s choice over the Internet.

Subject to reasonable network manage-2. 
ment, a provider of broadband Internet ac-
cess service may not prevent any of its users 
from running the lawful applications or us-
ing the lawful services of the user’s choice.

Subject to reasonable network manage-3. 
ment, a provider of broadband Internet 
access service may not prevent any of its 
users from connecting to and using on its 
network the user’s choice of lawful devices 
that do not harm the network.

Subject to reasonable network manage-4. 
ment, a provider of broadband Internet 
access service may not deprive any of its 
users of the user’s entitlement to competi-
tion among network providers, application 
providers, service providers, and content 
providers.

Subject to reasonable network manage-5. 
ment, a provider of broadband Internet 
access service must treat lawful content, 
applications, and services in a nondiscrim-
inatory manner.

Subject to reasonable network manage-6. 
ment, a provider of broadband Internet 
access service must disclose such informa-
tion concerning network management and 
other practices as is reasonably required for 
users and content, application, and service 
providers to enjoy the protections specifi ed 
in this part.

Th e FCC’s Notice of Proposed Rulemak-
ing states that codifying these principles will 
achieve several goals. Th ese goals are to pro-
mote investment and innovation with respect 
to the Internet, promote competition for In-
ternet access and Internet content, and to 
protect users’ interests (including consumer 
protection).2

Th e Texas Public Policy Foundation recently 
fi led the following comments with the FCC 
opposing the adoption in rule of the proposed 
principles. Th e principles are unneeded and, 
worse, will hinder the achievement of the very 
goals they are intended to promote. In fact, the 
current marketplace has fostered investment 
and innovation, protected users’ interests, and 
promoted competition, so there is no need for 
the FCC to step in and create burdensome 
regulation.  

Th omas Hazlett, former chief economist for 
the FCC, published an examination of the 
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past decade of open access regulation in the U.S. He com-
pared subscription growth for cable and DSL service and 
found that at each stage of reduced regulation, growth in 
DSL subscriptions accelerated.3 Growth is the end result of 
investment and innovation spurred by competition in a free 
market. 

Net Neutrality Regulations Are Unnecessary and 

Will Harm Innovation, Competition, and Consumer 

Welfare

Th e following discussion examines the Internet marketplace 
in order to show that the proposed rule is unnecessary and 
will harm innovation, competition, and consumer welfare. 
Th e discussion is centered on four areas. 

I. Network management and prioritization by providers 
in a competitive environment preserve Internet access 
and traffi  c effi  ciency

Th e FCC states in their notice of proposed rulemaking that 
the volume of Internet traffi  c is increasing rapidly, and pro-
viders are dealing with this traffi  c by prioritizing transmis-
sions of particular content, applications, and services.4 From 
this, they infer that although the Internet has worked well 
until this point, the increasing traffi  c indicates that changes 
need to be made.5 FCC Chairman Genachowksi has stated 
that net neutrality regulations are needed so that all Internet 
traffi  c, regardless of speed, origin, or bandwidth, is treated 
equally.6

Even so, most proponents of net neutrality rules concede that 
some prioritization of traffi  c is necessary. Internet networks 
have always prioritized traffi  c on the Internet.7 In a neutral 
network, all bits contend with each other to pass through 
the lines, causing bits to collide. When bits collide they slow 
down. Sometimes they don’t reach their destination and 
need to be retransmitted. Oft en they don’t make it at all.8 If 
every content creator had access through the Internet lines 
without prioritization, there would be a signifi cant possibil-
ity of increased line jamming and consumers not getting the 
information they need. Th e Internet would soon start look-
ing like urban freeways during rush hour traffi  c.  

As such, each of the proposed FCC principles contains a 
“reasonable network management” exception that allows for 
some prioritization as follows:

to reduce or mitigate the adverse eff ects of congestion on • 
its network or to address quality-of-service concerns;
to address harmful traffi  c or traffi  c unwanted by users;• 
to address unlawful conduct on the Internet; and • 
to maintain the proper functioning of their networks.• 9 

Th ere is no “brightline” or threshold for what qualifi es as 
“reasonable” under the statute.10 In fact, the notice of pro-
posed rulemaking states that the term “reasonable” has a cir-
cular defi nition. Th e “reasonableness” exemption is so vague 
that the ambiguity will lead to more confusion and eventually 
increase the amount of litigation over Internet issues. Argu-
ments by proponents of regulation show it is also likely that 
this vagueness will be used to lead to a practical standard 
of reasonableness that will deter innovation and investment, 
as well as serve as a roadblock for start-ups, thus inhibiting 
competition and ultimately creating the very problems that 
these rules are intended to prevent.11 

Th e FCC’s own regulatory actions also lead to this conclu-
sion. It found that Comcast violated “federal Internet pol-
icy” in interfering with use for certain subscribers; in this 
case, consumers who were using peer-to-peer soft ware to 
exchange bandwidth-heavy video.12 Comcast was trying to 
manage the growing trend of a few users creating congestion 
that interfered—or threatened to interfere—with the usage 
of the vast majority of its subscribers. Yet the FCC’s action 
against Comcast clearly shows that it has determined that 
this eff ort “to reduce or mitigate the adverse eff ects of con-
gestion” is not reasonable. 

Th e FCC has not demonstrated why network management 
cannot be left  in the hands of service providers. Nor has it 
demonstrated that its regulation of network management or 
prioritization would serve any valid purpose. Instead, it has 
demonstrated that this regulation would signifi cantly inter-
fere with proper network management of the Internet.

II. The current competitive environment has created 
signifi cant growth

Increasing the number of Internet users is a priority for the 
FCC. Th e FCC states in their notice of rulemaking that in 
many parts of the U.S., customers have limited options for 
high-speed broadband Internet access service.13
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Creating these rules to increase the number of users pre-
supposes the argument that the number of users is not al-
ready increasing in the current market. However, the FCC 
data shows that under the status quo, the number of Inter-
net users has shown signifi cant growth over the last decade, 
with the rate of growth increasing even more in the last four 
years.  

Th e latest FCC data shows that Texas had 137 high-speed In-
ternet Service Providers (ISPs) off ering service to 9,110,055 
customers in 2008—up from 3,466,494 customers in 2005.
In addition, 88 percent of end-user premises have access 
to DSL and 96 percent to cable broadband. Since 2001, the 
number of broadband subscribers in Texas has grown more 
than 1015 percent.14 Th at is a growth of more than 5.6 mil-
lion customers in the last nine years. Additionally, the num-
bers show that of the 9 million total customers, 8,745,653 
have access to cable broadband speed or better. To put this 
in perspective, the current number of Internet subscribers 
with broadband access totals more than 2.5 times the total 
number of all Internet users just four years ago.16 

Th e Public Utility Commission of Texas (PUCT) confi rms the 
FCC data. In 2007, the PUCT determined that “no evidence 
exists that any broadband provider has yet aff ected customer 
choice of Internet-enabled applications employed in associa-
tion with broadband service in Texas.”17 Th e PUCT went on 
to fi nd that there were “no compelling reasons” to add any 
additional restrictions or regulations to current law. 

Texas is not the only state to experience this tremendous 
growth over the last several years.

Th e table below clearly shows that states across the country 
are growing at signifi cant rates. Nationally, the number of 
broadband subscribers has grown by almost 1000 percent 
between 2001 and 2007.18 Th e number of users has con-
tinued to grow since 2007 as well. Between 2008 and 2009, 
adoption in the U.S. soared from 55 percent to 63 percent.19 
In only a few years, if broadband growth continues un-
abated, the market will be saturated. Th e increased num-
ber of broadband users has led to an increased number of 
broadband providers. As of June 2006, 95.6 percent of U.S. 
ZIP codes were served by two or more broadband service 
providers (including satellite broadband), and 87.4 percent 
of U.S. ZIP codes were served by three or more broadband 
service providers.20

Even in areas considered slow growth, such as rural areas, 
the data show an increasing number of providers and end-
users. Th e number of underserved areas is shrinking each 
year, while the number with two or more providers is grow-
ing. From June 2004 through June 2005 alone, the number 
of U.S. ZIP codes with no provider shrank by nearly two-
thirds, from 5.7 percent to 2 percent. Th e number with only 
one provider shrank by about one-third, from 13.8 percent 
to 9.2 percent.21

Rural areas are not really slow growth. To the extent that 
market penetration in these areas is behind urban areas, two 
primary explanations stand out. First, consumer demand for 
broadband is simply not strong enough in some areas. Yet, 
the numbers show that market penetration is rising rapidly 
despite this challenge. Second, government regulations at 
all levels stifl e entry into the broadband marketplace.22 Th is 

State June 2001 June 2002 June 2003 June 2004 June 2005 June 2006 June 2007
% Change 

2001-07

California 1,639,921 2,527,275 3,378,373 4,608,822 5,954,876 9,395,265 14,466,700 782%

Texas 614,704 1,015,245 1,571,250 2,203,490 2,943,487 4,357,437 6,855,680 1015%

New York 811,386 1,364,556 1,891,457 2,349,956 3,067,983 4,854,803 6,797,126 738%

Florida 634,703 1,103,236 1,634,552 2,236,963 2,958,350 4,408,427 6,349,084 900%

Illinois 325,085 525,817 840,632 1,270,907 1,817,481 2,666,304 4,305,351 1224%

New Jersey 394,198 654,235 924,835 1,194,557 1,605,301 2,654,674 4,150,053 953%

Pennsylvania 249,119 501,950 755,947 1,123,876 1,578,981 2,646,898 4,120,573 1554%

National 9,241,996 15,787,647 22,995,444 31,950,574 42,517,810 65,270,912 100,921,647 992%

Broadband Subscribers in Texas as Compared to Other States

Source: High-Speed Services for Internet Access, FCC (March 2008)
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challenge is a much more serious impediment to growth. In 
most states, a provider wishing to lay new wire for the pur-
pose of delivering broadband services to residential com-
munities must fi rst obtain approval from a local franchise 
authority.23 Th is process tends to be needlessly cumbersome 
and expensive—at times preventing companies from con-
tinuing with their plans for broadband deployment.24 Th us, 
it is excessive government regulation—not the lack thereof—
that is the issue that needs to be addressed to increase access 
to broadband Internet. 

III. Growing competitive markets prevent discrimination 
and increase competition

Proponents of net neutrality laws state that rapid growth of 
the Internet creates the potential that a few ISPs will also 
grow large enough to gain signifi cant market share, acting 
as a monopoly on the system. Th e FCC has publicly stated 
its concern that a few large ISPs will manipulate competition 
and stifl e innovation.25 While this has happened in other 
markets, the unique nature of this market makes this a near 
impossibility.

In today’s rapidly growing and competitive broadband market, 
network practices that didn’t satisfy consumers would quickly 
send them to another provider.26 In fact, the availability of 
priority services represents an opportunity for start-ups. New 
fi rms typically need to diff erentiate themselves from their es-
tablished rivals, as well as to establish a good reputation with 
consumers. Th e availability of priority service would provide 
a chance for startup providers that promised not to prioritize 
certain traffi  c over others. Th at opportunity would not exist 
in a one-size-fi ts-all world.27 Additionally, network owners 
themselves have every incentive to encourage innovation on 
the Internet because they profi t only if the Internet prospers. 
Th e competitiveness and incentives in the current market for 
broadband Internet access services is suffi  cient to allay any 
fears of a monopolistic situation.28

Additionally, the engineers and scientists who volunteer to 
develop the evolving set of protocols that govern the Inter-
net collaborate to ensure that Internet capacity continues to 
grow and adapt to new needs and challenges. Th is process 
works remarkably well and shows no signs of falling apart. In 
a free market environment, competition and innovation will 
ensure this remains the case. Th e main threat to the univer-
sal access to content is the centralized management of con-

tent under net neutrality regulations that create congestion 
and place national restrictions on content.29

IV. Providers are uniquely suited to innovate and invest in 
their networks

Th e FCC indicates that the current growth may lead to ca-
pacity constraints. For example, the average broadband sub-
scriber uses about two gigabytes of data per month. Inter-
net-based television systems would consume more than 100 
times as much—224 gigabytes. As we move towards high-
defi nition formatting, the average user would consumer over 
one terabyte a month.30 John Chambers, CEO of Cisco Sys-
tems, projects a four to six times increase in Internet traffi  c 
over the next decade.31

With the increase in Internet traffi  c, both proponents and 
opponents of net neutrality regulation agree that the only 
way to prevent the system from “cracking” is to innovate.  
Innovation leads to the advancement of applications and 
services. 

Supporters of regulation argue that the fees and other invest-
ment arrangements, currently in place by ISPs, would drive 
small Internet entrepreneurs out of business, hurting com-
petition and innovation.32 As previously discussed, however, 
the current market helps start-ups enter the market by allow-
ing them to diff erentiate themselves from established rivals.  
Diff erentiation in pricing or quality of service may enable 
diff erent types of innovation that might not be feasible with 
a network lacking such capabilities.33 By actively managing 
traffi  c fl ow, network owners could use scarce Internet capac-
ity more effi  ciently. Additionally, traffi  c fees could spur some 
much-needed investment in broadband networks.34 

Even while lobbying for net neutrality rules, the FCC admits 
that network equipment makers have responded well to the 
rapid growth, responding with new technologies and more 
sophisticated routers that enable network operators to dis-
tinguish among diff erent classes of traffi  c.35 In other words, 
the FCC has acknowledged that the Internet is growing and 
that the current ISPs have done a great job advancing with 
the marketplace. Th e numbers agree. Th e broadband compa-
nies have invested huge sums in the Internet infrastructure, 
including $70 billion last year alone.36 Th ese funds are avail-
able primarily because of the network providers’ ability to 
manage their own networks.37
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Net neutrality regulations will only stifl e innovation. Decen-
tralized knowledge has best been able to synthesize varying 
consumer preferences and economic interests.38 Central-
izing this knowledge through government mandates will 
make the Internet vulnerable to political manipulation and 
stifl e the innovation that comes from varied sources in a 
competitive environment. With existing lines eff ectively 
provided by government, there would be no incentive to 
build new capacity, especially when those new lines would 
be subject to the same requirements.39 

Conclusion 
FCC guidelines state that the goal of any regulatory act must 
be to utilize measures that promote competition.40 As previ-
ously explained, ISPs have added nearly two million custom-
ers per year under the current system. Th is growth has led 
to more Internet users and increased the number of Internet 
providers to the point that 87 percent of users have access 
to two or more broadband providers. Th e numbers indi-
cate that the current market is experiencing unprecedented 
growth, investment, innovation, and competition. 

If the FCC begins mandating the fl ow of content and band-
width over the ISPs’ lines, ISPs will not be able to prioritize 
traffi  c and thus cannot properly manage their networks. If 
the ISPs cannot manage their own lines, there is no incen-
tive for them to invest in the innovation that makes their 
lines better than the competition. Th is will ultimately cause 
price increases and stagnant growth.

By its own admission, the FCC has a duty to preserve and 
promote the open character of the Internet and the tele-
communications marketplace. Th is duty extends to ensur-
ing that consumers benefi t from the innovation that comes 
from competition. Regulation will only create uncertainty, 
causing discouragement and delay in investment in planned 
critical infrastructure.41

Imposing a new, separate set of rules on the Internet would 
invite endless uncertainty and litigation, hurting innovation, 
investment, and Internet users.42 While there are concerns that 
this environment could change in the future, advancing rules 
that ensure change without ensuring results is premature.

For the reasons listed above, the Texas Public Policy Founda-
tion believes the proposed rules are harmful to the innovative 
and competitive environment that the Internet is built upon. 

Specifi cally, the Foundation opposes the adoption of the 
proposed rules as follows:

Subject to reasonable network management, a provider 1. 
of broadband Internet access service may not prevent 
any of its users from sending or receiving the lawful 
content of the user’s choice over the Internet.

Th e Foundation objects to the overly regulatory nature 
of the rule, eff ectively preventing network operators 
from managing the traffi  c over their own lines. Prevent-
ing network management will slow growth, decrease 
competition, and stifl e innovation. In other respects as 
well, it is wrong to suggest, as pro-regulation advocates 
do, that the Internet would be “neutral” in its treatment 
of diff erent applications and content if only broadband 
networks were turned into a collection of dumb pipes. 
For several independent reasons, many of the outcomes 
that pro-regulation advocates would impose on the In-
ternet would make it, if anything, less neutral under any 
meaningful defi nition of that term.

Subject to reasonable network management, a provider 2. 
of broadband Internet access service may not prevent 
any of its users from running the lawful applications or 
using the lawful services of the user’s choice.

Overwhelming evidence shows that the increasing In-
ternet traffi  c does not prevent users from running ap-
plications, but actually promotes more users running 
applications, increasing the number of providers, and 
creating investment. Th e sheer magnitude of broadband 
capital expenditures likewise undermines any argument 
that broadband competition is somehow “stagnant.”  
Wireline carriers and the cable industry have spent more 
than a hundred billion dollars to lay millions of miles 
of fi ber, copper, and coaxial cable, and to purchase and 
deploy countless routers, multiplexers, and other equip-
ment.43 And as anyone who watches television is aware, 
broadband providers are spending enormous sums on 
warring advertisements targeted at one another’s servic-
es, which is itself strong evidence of competition. Th ey 
are spending those advertising dollars for good reason: 
Consumers will readily cancel their broadband service 
whenever they believe they can get better service or a 
better price from a new provider.



Network Neutrality: Far from Neutral February 2010

6  Texas Public Policy Foundation

Subject to reasonable network management, a provider 3. 
of broadband Internet access service may not prevent 
any of its users from connecting to and using on its 
network the user’s choice of lawful devices that do not 
harm the network.

Adoption of this rule presupposes the market is failing 
in the status quo, even with no evidence to support such 
a fi nding. In fact, adopting this rule could prevent users 
from connecting by regulating the amount of providers 
currently, and thus decreasing competitive choices for 
consumers.

Subject to reasonable network management, a provider 4. 
of broadband Internet access service may not deprive 
any of its users of the user’s entitlement to competition 
among network providers, application providers, ser-
vice providers, and content providers.

Th e proposed rule is based on the assumption that users 
are entitled to a property right in the providers’ proper-
ty beyond any contractual obligations of the providers. 
Th is is a false assumption. Rule number four is in es-
sence tortious interference in the relationship between 
providers and their users and a taking of the providers’ 
property.

Subject to reasonable network management, a provider 5. 
of broadband Internet access service must treat lawful 
content, applications, and services in a nondiscrimina-
tory manner.

Th is proposed rule forces the FCC to discriminate “so-
cially benefi cial discrimination from socially harmful 
discrimination.”44 Th e problematic nature of this dis-
crimination is evidenced in the FCC’s proposed rule. It 
prohibits a “broadband Internet access service provider 
[from charging] a content, application, or service pro-
vider for enhanced or prioritized access to … subscrib-
ers.”45 Instead, it allows providers to charge consumers 
for the services of these diff erent providers, “We propose 
that this rule would not prevent a broadband Internet 
access service provider from charging subscribers dif-
ferent prices for diff erent services.”46 Not only does this 
proposed principle shift  costs from content providers to 
consumers, it may also interfere with discrimination, 
i.e., prioritization, based on reasonable network man-

agement. Prioritization is crucial for the upkeep and 
successful dispersion of data. Th e artifi cial distinction 
the FCC attempts to make between discrimination and 
prioritization will lead to congestion and loss of data. 

Subject to reasonable network management, a provider 6. 
of broadband Internet access service must disclose such 
information concerning network management and 
other practices as is reasonably required for users and 
content, application, and service providers to enjoy the 
protections specifi ed in this part.

Th is proposed rule does not defi ne what language or ac-
tivity is to be disclosed or otherwise reported. As such, 
the proposed rule falls on its face. Additionally, this sort 
of vagueness will only cause more litigation among the 
organizations, increase costs, deter new competitors, and 
ultimately stifl e innovation and the Internet entirely. Th e 
Foundation opposes this rule on the basis that the court 
system has already determined this type of forced dis-
closure and rulemaking is unconstitutional. In Comcast 
Cablevision v. Broward County, the court struck down 
a county ordinance that forced a cable company to give 
its competitors equal access to its communication infra-
structure.47 Th e government argued that its “open access” 
ordinance did not off end the First Amendment.  Th e 
Court disagreed, holding that the First Amendment pro-
hibits government from forcing owners of communica-
tion infrastructure to transmit information against their 
will. Most importantly, the Comcast court went on to 
hold that the government has no power to force the cir-
culation of information because “liberty of circulating is 
not confi ned to newspapers and periodicals, pamphlets 
and leafl ets, but also to delivery of information by means 
of fi ber optics, microprocessors, and cable.”48

Th e Texas Public Policy Foundation fi led these comments 
with the Federal Communications Commission on 
January 13, 2010.
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