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Restorative Justice in Texas:
Past, Present & Future

by Marc Levin
Director, Center for Effective Justice

Introduction

When it comes to criminal justice, Texas is often depicted in the national media as backward
and primitive for leading the nation in executions and “locking them up and throwing away the
keys.”* While Texas does have 150,000 prisoners compared to 163,000 in California— despite
having about half the population — Texas is increasingly doing more than simply being tough
on crime. Indeed, Texas has become one of the first states to implement restorative justice pro-
grams involving victim-offender interaction.

Restorative justice practices seek to empower crime victims in the criminal justice process, re-
pair the harm done to victims, restore personal and community relationships severed by crime,
and reduce recidivism by conveying to offenders the impact of their crime on others. This report
examines the historical evolution of restorative justice, modern restorative justice concepts, and
current restorative justice programs in Texas. It concludes with recommendations for enhancing
both restorative processes and outcomes in Texas.

The Historical Evolution of Restorative Justice

Given the biblical and tribal roots of restorative justice, what is truly backward and primitive
might now be called progressive. Indeed, restorative justice has been the dominant model of
criminal justice throughout most of human history in all parts of the globe.?

In ancient times, wrongs done to a person or his property were generally regarded as private
matters, subject to remedial action by a victim and his family against an offender and his fam-
ily.> Norms of permissible retaliation and recompense arose among tribal and family-based cul-
tures for what are now regarded as criminal offenses against individual victims.* The central role
of the victim in these ancient proceedings is evidenced by provisions of the Torah, the Code of
Hammurabi, and other ancient codes that require offenders to provide restitution to victims, but
say nothing of government prosecutions.® As opposed to modern criminal trials dominated by
formal procedures, constitutional rights, and an adversarial structure that emphasizes lawyers,
ancient proceedings were largely informal affairs in which tribal leaders or community elders
decided guilt and handed down a sentence based on consensus.

The principles of restorative justice are deeply embedded in all of the world’s major religious
traditions. The Vedic civilization (6000-2000 B.C.) of the Hindus believed that reincarnation




flows from penance, which must be performed after every sin is committed.® Islamic law re-
quires that a murderer compensate the victim’s family and dictates that the victim’s family
judges the crime and decides a proper punishment with the help of an individual in the commu-
nity who is an expert in Islamic law.” In Christianity, the institutionalization of restorative jus-
tice occurred in the late sixth century as Celtic monks developed a new approach of reconcilia-
tion with God that involved personal penance coupled with confession.® Buddhist thought is
encapsulated by the Dalai Lama’s statement that the “more evil the crime, the greater the oppor-
tunity for grace to inspire a transformative will to resist tyranny with compassion.”

Restorative justice also has deep roots in indigenous justice systems from various cultures, in-
cluding American Indian, Australian Aboriginal, and Eskimo traditions.'® Sentencing circles, an
informal process through which a case is heard and the punishment is decided through commu-
nity dialogue and consensus, are rooted in the traditional peacemaking rituals of both Native
Canadians and Native Americans.™

This victim-centered system of redress rooted in all of the world’s major religions and the tradi-
tions of indigenous peoples was displaced in Western Civilization by the rise of the monarchy in
the eleventh century. After invading England, William the Conqueror decided that expanding
the state’s involvement in criminal law could help strengthen the nobility’s fragile reign over the
people.'? As a result, William the Conqueror and his successor and son King Henry | made most
individual acts committed against a person or his property offenses against the “king’s peace” or
the crown rather than private matters to be resolved by the affected parties.* Fines were paid by
the offender to the government and capital, corporal, and other forms of offender punishment
increasingly accompanied, and often replaced, the previous requirements of offender restitution
to the victim.*

American history parallels that of Europe. In Colonial America, criminal prosecutions were pri-
marily private matters, as victims sought retribution or restitution from offenders.'® Although
there were some public prosecutions, colonists were largely responsible for instigating prosecu-
tions for crimes committed against them or their families in courts that were far more informal
than those today.™® After the Revolutionary War, this system gave way to the current one in
which criminal charges are brought by government prosecutors. Among the reasons for this
change was that, due in large part to the dearth of judges, it was difficult for victims to success-
fully obtain justice.

Unlike early Colonial America, Texas does not have a history of victim-initiated criminal pro-
ceedings. Prior to Texas achieving its independence from Mexico in 1836, Texas largely oper-
ated under a modified alcalde municipal system of criminal justice used in Mexico."” This sys-
tem came from Spain and had its origins in Roman law. The alcalde de crimen was appointed
by the alcalde mayor to oversee the enforcement of criminal law, which included arresting,
prosecuting, sentencing, and jailing criminals. Victims of crime could make a complaint to the
alcalde, which would then investigate and decide whether to bring a prosecution. Those arrested
were tried without the benefit of a jury.

In 1821, Stephen F. Austin instituted Instructions and Regulations for the Alcaldes, relying
largely on English common law. Under these regulations, murder was punishable by hanging.*®
Other crimes against the person like battery and abuse were punishable by a fine not to exceed
$100 and incarceration with hard labor on public works for three months. Additionally, in what
might be considered an early form of restitution, those found guilty of battery, abuse, or ill treat-
ment were made liable for monetary damages in a civil suit brought by the injured party. Aus-



tin’s guidelines took a restorative approach to crimes against property such as robbery and lar-
ceny making them punishable by a fine of three times the fair market value of the stolen prop-
erty and incarceration at hard labor on public works. Austin’s guidelines also authorized citizens
to use force to apprehend criminal wrongdoers by making a citizen’s arrest and delivering the
suspect into the custody of the alcalde.

Both the 1845 and 1876 Texas Constitutions provided for trial by jury and the creation of local
district attorneys in charge of bringing prosecutions. Texas built its first state penitentiary in
1848 and enacted the Penal Code in 1856, further laying the groundwork for the state’s current
criminal justice system.

In both Texas and the nation, the current system of state-initiated prosecution has retained its
basic character over the last two centuries, changing primarily only in size and scope as the
number of state and federal crimes has grown along with an attendant increase in the number of
prosecutions and prosecutors. However, victims and their families have recently come to feel
marginalized by this government-run system of prosecution, leading to the rise of the victims’
rights movement beginning in the 1970’s."® The movement has been successful in pushing
through victims’ rights legislation. Some 33 states, including Texas, have adopted a constitu-
tional amendment to provide rights to victims of crime and all 50 states have enacted victims’
rights legislation.?

The federal Justice for All Act was signed into law by President George W. Bush on October 30,
2004, providing victims of federal crimes the right to be reasonably protected from the accused;
timely notice of any public court proceeding regarding the crime, release, or escape of the ac-
cused; the right to be included and publicly heard at any public court proceeding involving re-
lease, plea or sentencing; right to timely restitution as provided by law; and the right to be
treated with fairness and with respect for the victim’s dignity and privacy.” Additionally, since
1965, every state has adopted a crime victim compensation program and, since 1972, more than
10,000 victim assistance programs have been created throughout the country.?

In addition to the proliferation of programs empowering victims to play a greater role in the
criminal justice process, the last several decades have spawned restorative justice programs that
involve direct compensation or interaction between victims and offenders. At least 21 states re-
quire that offenders pay restitution to victims for “non-property crimes.”? Moreover, there are
now OV82£ 300 victim-offender reconciliation programs in North America and over 500 in
Europe.

Modern Principles of Restorative Justice

Restorative justice begins with the premise that crime is indicative of a broken relationship be-
tween the offender, the victim, and the community. Crime is considered primarily as a wrong
against another person and secondarily as a wrong against the state.?> While restorative justice
encompasses the rehabilitative goal of reforming the offender and reintegrating him into the com-
munity, it also requires that the offender be willing to take responsibility for his offense and the
resulting harm by making amends. Thus, an offender who cannot be disabused of the notion that
he did nothing wrong and is unwilling to repair the damage his crime has done cannot fulfill the
aims of restorative justice, even if he commits no further crimes upon release from confinement.

Leena Kurki at the University of Minnesota Law School summarized five central tenets shared
by leading restorative justice thinkers and advocates:




“Most restorative justice advocates agree on five basic ideas. First, crime con-
sists of more than violation of the criminal law and defiance of the authority of
government. Instead, and second, crime involves disruptions in a three-
dimensional relationship among the victim, the offender, and the community.
Third, crime harms the victim and the community, and the primary goals should
be to restore the victim and the community, repair harms, and rebuild relation-
ships among the victim, the offender, and the community. Fourth, the victim,
the community, and the offender should all participate in determining what hap-
pens, and government should surrender its monopoly over responses to crime.
Fifth, the disposition should be based primarily on the victim’s and the commu-
nity’s needs and not solely on the offender’s needs or culpability, the dangers
he presents, or his criminal history.”?®

Ted Wachtel, President of the International Institute for Restorative Practices, has distinguished
restorative justice from other approaches to juvenile crime, explaining:

“If we are neglectful toward troubled youth, we do not do anything in response
to their inappropriate behavior. If we are permissive, we do everything for them
and ask little in return. If we are punitive, we respond by doing things to them.
If we respond in a restorative manner, we do things with them and involve them
directly in the process. A critical element of the restorative approach is that,
whenever possible, we also include victims, family, friends, and community—
that is, those who have been affected by the offender’s behavior.”?

There are several primary goals of restorative justice programs. First and foremost, the victim,
the victim’s family, and the community should be fully compensated by the offender. This in-
volves not only restitution but also reconciliation between the victim and the offender.?® Healing
occurs when victims, victims’ families, and community members become convinced that an
offender feels a sense of remorse, has made his best effort to repair the damage his crime in-
flicted, and is now leading a productive and meaningful life that adheres to the law and fulfills
his familial and community obligations.

The other primary goal of restorative justice programs is to reduce recidivism both by forcing
the offender to confront the consequences of his actions and reintegrating the offender into the
community. This can be accomplished in part through programs involving interaction with the
victim or victims generally, thereby instilling in the offender an appreciation of the harm his
crime has inflicted upon the victim and the community. In light of the high rate of mental illness
and substance abuse among offenders, successful treatment is often required before an offender
can rationally examine his own conduct and develop the capacity to empathize with and provide
compensation to his victim.

Restorative justice programs can be divided into two categories: those that promote restorative
processes and those that promote restorative outcomes.?® Examples of the former include victim
offender mediation/reconciliation, family group conferences, victim-offender panels, sentencing
circles, and community crime prevention. Programs in the latter category include restitution,
community service, victim support services, victim compensation programs, and rehabilitation
programs for offenders. A fully restorative system would be characterized by both restorative
processes and outcomes.*



Restorative Justice Programs in Texas

A. Restitution

Under common law, Texas courts have always had within their judicial discretion the power
to order restitution to the victim as part of criminal sentencing and as a condition of proba-
tion.®! In 2005, the Texas Legislature approved and Governor Rick Perry signed into law
House Bill 1751 that strengthens Texas’ restitution statutes by requiring that trial courts that
decline to order restitution or order only partial restitution to “state on the record the reasons
for not making the order or for the limited order.”®? In 2003, Texas collected approximately
$48 million in restitution payments.

The Texas Crime Victims” Compensation Fund was created in 1979 and is overseen by the
Attorney General. Created in part to provide financial assistance to victims when the of-
fender is insolvent, the Fund offers total reimbursement of up to $50,000, except for catas-
trophic injuries resulting from crime.®* In such cases, an additional $75,000 is available. The
Fund, which is bankrolled through criminal court costs, fees, and fines, paid out $73 million
to victims in 2003. Only victims of violent crime are eligible. The Fund also provides grants
to government agencies and non-profits that assist victims and underwrites the state’s Crime
Victim Notification Program.

In 1983, the Legislature passed House Bill 658, allowing the Texas Department of Criminal
Justice (TDCJ) to provide funding to local corrections departments to establish restitution
centers.*® These centers are residential facilities where offenders participate in activities de-
signed to assist them in paying back individual victims of crime and society as a whole.
Judges may sentence offenders, who might otherwise go to prison, to probation and confine-
ment in a restitution center. Residents work full time, perform community service restitu-
tion, and attend educational and rehabilitative programs. There are 14 restitution centers in
the state with a total capacity of 737 beds. Restitution centers are one of five types of com-
munity corrections facilities in Texas — the others are boot camps, court residential treat-
ment centers, intermediate sanctions facilities, and substance abuse treatment facilities.

The evidence indicates that restitution centers are efficient and effective. In 2001, it cost the
state an average of $7,957 to place an offender in a community corrections facility, which is
some $32,581 less than it costs to send an offender to prison.36 Moreover, restitution center
residents paid more than $4.5 million toward victim restitution, fines and fees and contrib-
uted another $600,000 in community service restitution.®” A TDCJ study indicates that resti-
tution centers reduce recidivism, as only 21.3 percent of residents discharged from restitu-
tion centers were subsequently rearrested.®

B. Victims’ Rights and Services

In 1989, Texas adopted a constitutional amendment establishing the various rights of crime
victims. Article I, Section 30 of the Constitution provides:

1) A crime victim has the following rights:
a) the right to be treated with fairness and with respect for the victim’s dignity and
privacy throughout the criminal justice process; and




b) the right to be reasonably protected from the accused throughout the criminal jus-
tice process.

2) On the request of a crime victim, the crime victim has the following rights:
a) the right to notification of court proceedings;

b) the right to be present at all public court proceedings related to the offense, unless
the victim is to testify and the court determines that the victim’s testimony would
be materially affected if the victim hears other testimony at the trial;

¢) the right to confer with a representative of the prosecutor’s office;
d) the right to restitution; and

e) the right to information about the conviction, sentence, imprisonment, and release
of the accused.

3) The legislature may enact laws to define the term “victim” and to enforce these and
other rights of crime victims.

4) The state, through its prosecuting attorney, has the right to enforce the rights of crime
victims.

5) The legislature may enact laws to provide that a judge, attorney for the state, peace
officer, or law enforcement agency is not liable for a failure or inability to provide a
right enumerated in this section. The failure or inability of any person to provide a
right or service enumerated in this section may not be used by a defendant in a crimi-
nal case as a ground for appeal or post-conviction writ of habeas corpus. A victim or
guardian or legal representative of a victim has standing to enforce the rights enumer-
ated in this section but does not have standing to participate as a party in a criminal
proceeding or to contest the disposition of any charge.

The Texas Code of Criminal Procedure provides several mechanisms for victims to present
an impact statement at a criminal trial. First, Texas Code of Criminal Procedure Article
56.03 allows a victim to submit a written impact statement that the court shall consider prior
to sentencing but after conviction of the defendant. Additionally, Article 42.03 allows the
victim to present an oral statement after the sentence is pronounced.

The Texas Department of Criminal Justice created its Victim Services Division in 1987 to
offer crime victims a range of useful services.** Among them are a toll-free number through
which victims can obtain assistance, including information about an offender’s status. This
toll-free line processed some 68,319 calls in 2004. Additionally, an Automated Victim Noti-
fication System was created by House Bill 1572 passed in the 77" Legislative Session. This
system allows victims, upon request, to receive an automated call when there is a develop-
ment in the criminal case involving the offender. Over 17,000 automated calls were proc-
essed in 2004. Some 87,714 victims are registered with the notification system.*® The Divi-
sion also operates the Texas Crime Victims Clearinghouse that helps connect victims with
community and state resources throughout the state.

In addition, the Division has assembled a Victim Advisory Council consisting of approxi-
mately 30 representatives from victim advocate groups, state agencies, and local victim ser-



vice providers that meet quarterly to evaluate the Division’s programs and suggest future
initiatives. The Division also offers various publications for victims and holds regular con-
ferences for victims and victims’ advocates. Furthermore, the Division offers prison tours
and even allows victims’ families and close friends to view the execution of the murderer. In
2004, 74 victim witnesses viewed executions.*

C. Specialized Courts

The 77" Texas Legislature passed House Bill 1287, authorizing counties to create drug
courts and requiring counties with populations over 550,000 to establish such courts by Sep-
tember 1, 2002.* These diversionary courts provide court-supervised treatment and court-
administered graduated sanctions for non-compliance for first-time offenders. If participants
successfully complete the program, they avoid having a drug conviction on their records.

The restorative aspect of drug courts stems from the fact that drug offenses are not, in fact,
victimless crimes. At the least, the offender himself is also a victim and, almost invariably, a
drug addict defaults on his responsibilities to family members and friends. Unlike incarcera-
tion which does not force a drug offender to confront his addiction and isolates him from the
impact of the addiction on those around him, drug courts often involve an offender’s family,
friends, and community in developing the compliance plan for the offender, which generally
includes drug treatment, community service, job and life skills training, and community re-
integration.

The research indicates that drug courts are reducing recidivism in Texas. According to the
TDCJ, offenders completing drug court programs had a 28.5 percent re-arrest rate compared
to 58.5 percent in the control group.*® Even including those offenders who failed to success-
fully complete the drug court program, the re-arrest rate is 40.5 percent. Similarly, the incar-
ceration rate of offenders who complete drug court programs is only 3.4 percent after three
years compared with 12.0 percent for all drug court participants and 26.6 percent for the
control group.

Effect of Drug Courts on Offender
Re-Arrest Rates
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Source: Texas Department of Criminal Justice

One of the most effective drug courts in Texas is Judge John Creuzot’s DIVERT Court in
Dallas. A study by Monica Turley at Southern Methodist University found that just 16 per-
cent of successful DIVERT graduates were rearrested compared with 50 percent of those




who received no drug addiction treatment.** This amounts to a 68 percent reduction in re-
cidivism. Even including all DIVERT participants, not just those who graduated, the reduc-
tion in recidivism was 48 percent.

In addition to drug courts, Texas has several other specialized courts. In August 2004, Fort
Bend County created the first “Special Sanctions Court” in Texas under the direction of
Judge Bradley Smith. The Court oversees probationers at a medium or high risk of recidi-
vism. Unlike probation officers, the court can toughen the terms of probation or provide in-
centives such as reductions in fees and community service to reward good behavior.*> Com-
pared with traditional community supervision, the court provides closer supervision, includ-
ing more frequent office visits, field visits and intensive drug testing. As many offenders
have substance abuse problems, the court also provides treatment services. The revocation
of probationers to prisons for technical violations, which include missing meetings, dirty
urinalysis, and failure to make restitution payments, fell by 62 percent in Fort Bend County
following the court’s first seven full months of operation.*® Revocations for the commission
of new crimes declined 31 percent during the same time period.

Finally, Texas is among the 48 states with a total of 1,000 local teen court programs in
which youths serve as judges, juries, and lawyers.*’ In Texas, there are approximately 80
teen court programs.*® Offenders are only diverted by a judge to teen court upon taking re-
sponsibility for the offense and agreeing to be sentenced in teen court. Offenses eligible for
teen court are minor crimes, such as shoplifting, disorderly conduct, and vandalism. Most
teen courts have guideline ranges for sentences, which generally consist of community ser-
vice, a written apology, and/or restitution. In some teen courts, victims are allowed to ad-
dress the proceeding. A study of a teen court in Arlington, Texas found that teen court par-
ticipants were a third less likely to commit another offense as compared to similar offenders
in the control group.*®

D. Victim-Offender Interaction

While restitution, victims’ rights and services, and specialized courts are important aspects
of restorative justice, Texas’ programs that foster victim-offender interaction embody the
essence of restorative justice and are among the most innovative in the nation.

Victim Offender Mediation/Dialogue

TDCJ initiated the Victim Offender Mediation/Dialogue program in 1994 and it be-
came a permanent program in 2001 upon passage of House Bill 1572. Three women
who were victims of violent crime are largely responsible for its existence: Cathy Phil-
lips, Raven Kazen and Ellen Halbert.*® When Phillips asked for a meeting with her
daughter’s killer in 1990, officials denied the request, but Phillips saw a television pro-
gram on victim-offender mediation. She then contacted Ellen Halbert, herself a victim
of violent crime who then served on the Texas Board of Criminal Justice, and TDCJ
Victim Services Division Director Raven Kazen, who continues to serve in that posi-
tion today. The Victim Offender Mediation/Dialogue program resulted from their joint
efforts and Phillips became one of its first participants.

The program is initiated by victims who must express a desire to meet with the of-
fender. If the offender declines to meet, he or she is then given the option of corre-
sponding with the victim through letters or taped messages.”® If the offender refuses
this as well, the victim or the victim’s family may then choose to meet with a surrogate



offender, another prisoner who is willing to talk with different victims to promote un-
derstanding. At any point prior to the meeting, it can be called off by the victim, the
offender or the mediator.

While other state mediation programs at the time involved only nonviolent offenders,
the Texas program has focused on violent offenders because the requests for meetings
have come primarily from victims of violent crime. The offender must admit guilt prior
to the meeting and, because the mediation is not included in the inmate’s parole file,
the offender does not have an incentive to agree to the meeting in the hopes it will in-
crease his chances of being released.

Preparation is central to the program. The victim, offender, and mediator each go
through approximately 100 hours of training prior to the meeting. As a result, it often
can take at least six months between the time the victim requests a meeting and the ac-
tual meeting. The mediations are coordinated by three full-time TDCJ staff working
with volunteers.

All available barometers indicate that the Victim Offender Mediation/Dialogue pro-
gram has been a success. As of December 2004, 187 mediations had been completed.*?
Dr. Marilyn Armour, a professor of social work at the University of Texas at Austin
who is a nationally recognized expert in restorative justice, has evaluated the program
for TDCJ.>® Satisfaction surveys administered by Dr. Armour show that 97 percent of
participants were satisfied with the process and some 80 percent reported major life
changes as a result. Armour says that, following the mediated discussions, victims’
families did not excuse the crime, but were able to ease their feelings of anger and
vengeance.>* Armour’s research also indicates that the participating offenders gain self-
esteem from a sense that they were able to provide some measure of compensation to
the victim.

Additionally, Armour notes that offenders had fewer disciplinary problems in prison
after participating in the mediation. Because most participating offenders are guilty of
violent crimes and thus are serving long prison sentences, there is no data available on
recidivism rates for the Victim Offender Mediation/Dialogue program. However, a na-
tional study indicates that victim offender mediation reduces offender recidivism rates
by between 18 and 27 percent.”

Finally, the success of the Victim Offender Mediation/Dialogue program is also evi-
denced by the fact that it is served as a model for other states. For example, Alabama
officials created a similar program in 2002 and noted that it was based on Texas’ pro-
gram.*® Indeed, Armour says that Texas’ program, along with a similar one started at
about the same time in Ohio, is now serving as a model for another 12 to 15 states cre-
ating such programs.

Bridges to Life

The other major victim-offender interaction program in Texas is Bridges to Life
(www.bridgestolife.org). Designed to help both victims and inmates at the same time,
the program relies on 300 volunteers who put in over 26,000 hours every year. Unlike
the Victim Offender Mediation/Dialogue program, the interaction it fosters is not be-
tween the actual offender and victim of the same crime, but between volunteer victims
and offenders as a whole. Also, Bridges to Life is a non-profit organization funded




through private donations, although they receive essential cooperation by partnering
with TDCJ’s Victim Services Division and Chaplaincy, enabling them to operate in
Texas prisons. Perhaps the most significant difference between the two programs is that
offenders who participate in Bridges to Life are, on average, within 12 months of being
released.

Bridges to Life was formed in 1998 as the brainchild of John Sage and began as a pilot
program in 1999. Sage is a Houston businessman and former defensive captain of the
1970 Louisiana State University football team whose sister, Marilyn Sage Meagher,
was murdered in 1993. After becoming depressed as a result of the murder, Sage
founded Bridges to Life to fill a gap in the criminal justice system that he saw as pro-
viding little rehabilitation for offenders and showing little concern for the impact of
crime on victims.

The 12-week program held in prisons involves 40 inmates at a time, in addition to vic-
tims and facilitators. It features victim panel discussions, facilitated small groups of
inmates, and classroom-style lessons. Each inmate participates in a total of 32 hours of
sessions. Inmates are required to tell their story, including the crime they committed
and how they committed it. They must also write a letter to their family and to the vic-
tim’s family, and read the letters aloud to the small group. The classroom curriculum
emphasizes responsibility, reconciliation, and restitution. Inmates are assigned read-
ings, including Bible verses relevant to these concepts. Although the program is faith-
based, it is strictly ecumenical. Volunteers and inmates often talk about their faith, but
inmates are not required to pray and participating volunteers and inmates have come
from all religious groups, including non-believers.”’

As of March 2005, 1,777 inmates had gone through Bridges to Life and 1,532 have
been released. The recidivism rate of these released offenders is only 12.7 percent.® By
comparison, Texas’ average recidivism rate is 30.7 percent.*® The national average re-
cidivism rate is approximately 52 percent.® Most experts attribute the difference to
Texas’ longer prison, probation, and parole terms. Longer prison sentences result in
fewer prisoners being released while they are still within the age demographic that is
statistically most likely to commit crimes. Longer probation and parole terms result in
more offenders being revoked to prison for violations other than new crimes, which
technically do not count

“Bridges to Life” Reduces Rate of Recidivism as recidivism.

As impressive as the re-

“Bridges to Life” cidivism reduction is,
Participant Recidivism even Bridges to Life sup-
12.7% porters believe that fur-

ther research is needed.
First, Bridges to Life
points out that all of the
released offenders have
not been out of prison for
Average Texas Recidivism three years yet SO it is not
30.7% a completed study. The
completed study should

Sources: “Bridges to Life” and Texas Department of Criminal Justice



be available later this year. Second, Dr. Armour notes that there may be a self-selection
bias among offenders who choose to participate in Bridges to Life. The opportunity to
participate largely spreads among prisoners via word-of-mouth. Dr. Armour is cur-
rently seeking funding for a pilot study of Bridges to Life in which inmates would be
randomly assigned to the program. She believes that such a study would boost support
for the program among social scientists who may question whether some of its success
is attributable to self-selection bias.

In addition to the data demonstrating its success, there are less quantifiable testimoni-
als as to the positive impact that Bridges to Life has had on both victims and offenders.
Thomas Allen, whose criminal record included aggravated assault on a peace officer,
aggravated robbery with a deadly weapon and burglary of a motor vehicle, commented
that the Bridges to Life program has helped him understand the consequences of crime
and the hurt it causes. Now out of prison and rebuilding his life and family, he said, “I
can’t say that | wouldn’t have relapsed,” if it had not been for that insight.®

Yet another indicator of success came when Sage was chosen to receive the 2004 So-
cial Entrepreneurship Award given by the Manhattan Institute. The award recognizes
enterprising individuals who are helping Americans realize their full potential as citi-
zens and members of society.

E. Prison Ministries

While it does not involve interaction with victims, the InnerChange Freedom Initiative is a
prison ministry in Texas that promotes restoration and reconciliation through religious re-
awakening.®® The program emphasizes that offenders have sinned and must seek penance,
and rejects what program materials describe as the message of the therapeutic approach -
that offenders are victims of society. Unlike Bridges to Life, the InnerChange Freedom Ini-
tiative is a strictly Christian program grounded in biblical principles. Although inmates of
any religion may choose to participate, they are advised of the Christian nature of the pro-
gram. The program operates exclusively at the Vance Unit in Richmond and is funded by
Prison Fellowship Ministries, an organization headed by former Watergate figure Charles
Colson. It targets prison offenders within 18 to 30 months of release.

A state study suggests that the InnerChange Freedom Initiative reduces recidivism for at
least those inmates who complete the program.®® Program graduates had a recidivism rate of
8 percent after two years compared with between 19 and 22 percent for the control groups.
However, inmates who enrolled in the InnerChange Freedom Initiative but failed to com-
plete the program had a high recidivism rate of 36 percent. Improvements in the selection
criteria and structure of the program have increased the completion rate from 24 percent to
71 percent from 1997 to 2000. The study also found that the InnerChange Freedom Initia-
tive should be better integrated with the parole system so parole officers can facilitate con-
tact between participants and their program mentors following release. Parolees who had
such contact had lower rates of recidivism.

The Future of Restorative Justice in Texas

A. Enhancing Victim Involvement in Trial and Sentencing Process
With the Victims’ Bill of Rights enshrined in the Texas Constitution and several procedures




for victims to file impact statements, Texas has made significant progress in the area of re-
storative processes, but there are several ways in which Texas could further empower crime
victims.

Many victims’ rights groups have pushed for the creation of a third mechanism for victims
to present a statement in addition to the current procedures of filing a written statement be-
fore sentencing and making an oral impact statement after sentencing. In the 79" Legislative
Session, State Reps. Elliott Naishtat and Ruth McClendon introduced legislation to allow
victims, or if deceased, their close relatives, to present oral impact statements prior to sen-
tencing, but neither of these bills received a hearing.**

Texas should also explore the use of sentencing circles, a restorative justice practice that has
been used for centuries in American Indian and Aboriginal societies. More recently, circles
have been implemented in several Canadian provinces and in some communities in Minne-
sota.” In Canada and Minnesota, the circles are used as a method of sentencing, not for de-
termining guilt, and thus only in cases where the offender has acknowledged responsibility.
Circles involve the victim and the offender and their supporters, but also key community
members and are open to the public. In one kind of sentencing circle, judges refer cases to
circle sentencing, resulting in a consensus agreement and sentence that the judge then rati-
fies. Another type of circle involves the judge, prosecutor, and defense attorney in the dis-
cussion so that an agreement becomes the final sentence. One hallmark of sentencing circles
is a “talking piece” — the individual holding the piece shares their feelings about the crime
and then passes it to the next person.

Sentencing circles, like some other traditional restorative justice practices, may be challeng-
ing to implement in modern communities that are not as tightly knit as those societies in
which these practices originated. Reparative probation boards are a similar but more formal-
ized restorative justice practice that could be more easily implemented in Texas. Reparative
probation boards consist of panels of five to seven citizen volunteers who meet with the of-
fender and victim and develop a contract that the offender agrees to fulfill as the only condi-
tion of probation. The contract is based on five restorative goals: the victim is restored and
healed, the community is restored, the offender understands the effects of the crime, the of-
fender learns ways to avoid re-offending, and the community offers reintegration to the of-
fender.

Vermont established reparative probation boards in 1995 and by 1998 they were handling
1,200 criminal cases per year, more than one-third of state’s rather modest docket.®® Ten
statewide reparative coordinators oversee the program and provide training for the citizen
volunteers. There is considerable data on the use of such boards in the Canadian province of
Manitoba as part of their restorative resolutions project. For example, the Manitoba panels
included restitution in 56.4 percent of their sentences while only 24.9 percent of similar of-
fenders sentenced by judges were required to make restitution. Also, 78.6 percent of victims
provided written impact statement and 10.3 percent actually met with the offender. The re-
cidivign rate of probationers sentenced through this program was 22 percent lower than the
norm.

Perhaps the most fundamental reform to increase victim involvement in the trial process
would be to permit private prosecutions in at least some circumstances, or at minimum, per-
mit victims to hire attorneys who would work alongside prosecutors. Three states — Mon-
tana, Ohio, and Alabama — still allow private prosecutions to be brought by victims.%® Sev-



eral other states permit victims to hire attorneys to assist the prosecutor even though ulti-
mate authority over the prosecution must remain with the state.®® Texas should explore cre-
ating such a mechanism, as it could not only empower victims but also relieve some of the
burden on overworked prosecutors.

In England, 3 percent of all prosecutions today are initiated by victims.” Like the United
States, Germany has created a virtual public monopoly over prosecution, but they have two
important exceptions.” First, victims can bring prosecutions for a class of misdemeanors,
including violations such as domestic trespass. Second, a crime victim can demand that the
public prosecutor pursue a case, and if the demand is refused, the victim can appeal to the
court. If the court orders prosecution, the victim can act as a “supplementary prosecutor” to
make sure that the public prosecutor adequately presents the case.’” One advantage of this
approach is it ensures that frivolous prosecutions are not brought for vengeance or other mo-
tives. Texas should consider creating a similar avenue for victims to obtain prosecutions
through a court order when local prosecutors are unwilling to act.

B. Expand Victim-Offender Interaction Programs

The available evidence indicates that both the Victim-Offender Mediation/Dialogue and
Bridges to Life programs are highly effective. Bridges to Life has the potential to be more
widely implemented than the Victim-Offender Mediation/Dialogue program because of the
significant amount of preparation and facilitation that is required prior to each mediation.
Furthermore, Bridges to Life is particularly attractive because the inmates involved will be
released, creating the potential for savings to the state through reductions in recidivism.
Bridges to Life also has the potential to reach all inmates because it is ecumenical while the
InnerChange Freedom Initiative and other faith-specific programs, however effective, are
limited both by the fact that non-Christian inmates are unlikely to participate and by the po-
litical opposition that may arise if there is additional government sponsorship or involve-
ment.

There are several avenues for expanding the reach of Bridges to Life and similar programs
in Texas. First, Bridges to Life is already expanding itself. Founder John Sage realized that
several factors limited their ability to expand the standard program. Among them was a lack
of available space in most state prisons for the facilitated small group sessions with inmates
and victims. Another limiting factor is that many prisons are not near urban areas where
most of the volunteer facilitators and victims live. Consequently, the organization developed
Restoring Peace, a program that is being implemented at additional prisons and jails where
Bridges to Life cannot be accommodated. The primary differences are that Restoring Peace
has fewer small group facilitated sessions, requiring fewer volunteers; uses a combination of
live and video-taped victim panels; relies more on self-initiated inmate study using a work-
book to do homework; and does not include a full-time Bridges to Life staff member at each
facility. The Restoring Peace program now reaches 300 inmates in 11 prisons, in addition to
the 600 inmates at seven prisons served by the standard Bridges to Life program. While
Sage says that the Restoring Peace program is not quite as powerful for both inmates and
victims as the standard Bridges to Life program, his observations indicate that it still makes
a strong impact.”

There are several ways in which the state and Texas counties could further promote Bridges
to Life, Restoring Peace, and similar programs. First, in prisons where space is a constraint,




portable buildings, such as those used in public schools, could be set up. In facilities where
space is stretched so thin that Bridges to Life sessions cannot be held, it is probably also
lacking GED classes and other educational programs operated by the Windham School Dis-
trict, the state’s educational system for inmates.

Second, prisons and jails could themselves implement some version of the Restoring Peace
program. In fact, Louisiana has initiated a pilot program in one prison where the state pur-
chased the workbook, facilitator manual, victims’ video, and other materials from Bridges to
Life and used several state employees — a substance abuse counselor and reentry specialist
— to administer the Restoring Peace program to inmates.”* Sage says the cost of these mate-
rials for a typical class of 125 inmates is only several hundred dollars. Both the TDCJ and
county jails should consider providing the Restoring Peace materials to their inmates along
with as much live instruction and facilitation as feasible.

On an even more basic level, TDCJ and county jails should consider requiring all inmates to
watch a video on the impact of crime on victims that could include footage of Bridges to
Life victim panels. This could be similar to the videos featuring testimonials from victims of
drunk driving teens must watch as part of the required Texas driver education course and
could be implemented with only minimal expense. While live victim panels where inmates
can ask questions are ideal, Sage says the video-taped victim impact panels they have shown
have had nearly the same impact as the live presentations.

Finally, as both the Victim-Offender Mediation/Dialogue and Bridges to Life focus on in-
mates, there is not a victim-offender interaction program for the 450,000 Texans on proba-
tion or the 70,000 Texans on parole. In fact, many probation and parole agreements contain
terms forbidding offenders from interacting with their victims. Like the two existing pro-
grams, any such program for probationers or parolees should, of course, be victim-initiated.
While such a program for probationers would not likely require as extensive preparation and
facilitation as the Victim-Offender Medication/Dialogue program, given the fact that most
probationers are non-violent offenders, some facilitation by probation officers or specialists
assigned to the program would still be necessary. Such a program could be combined with
creative restitution measures that benefit the victim, such as the probationer doing volunteer
work for a charity of the victim’s choice.

C. Increase Capacity of Community Corrections Residential Facilities

Alcohol abuse and drugs are involved in 80 percent of the crimes that put people behind
bars.” Fifty percent of probationers committed a substance abuse-related instant offense and
these probationers are overrepresented among those who are revoked to prison.” The De-
partment of Justice estimates that 16 percent of offenders suffer from mental illness.”’

At the end of fiscal year 1995, there were 4,751 state-supported community corrections fa-
cility beds, but that number had declined by 41 percent to 2,800 by 2004.” The result has
been a shortage of beds, forcing judges who wish to refer an offender to a community cor-
rections facility — such as a substance abuse treatment facility or work restitution center — to
wait as long as six months for a spot to open up.” Because probationers must spend the waiting
time behind bars, the end result would often represent a longer time commitment for the of-
fender to accept probation rather than serving a prison sentence. Indeed, a TDCJ survey indi-
cated that over 70 percent of judges would use probation more often as a sentencing option or as
an alternative to revocation if more community corrections facility beds were available.®



Fortunately, the 79" Texas Legisla- _ _
ture appropriated $27 million for Texas Community Correctional
community corrections facilities, Facility Beds

which will provide 500 new com-
munity corrections facility beds and
4,000 additional probationers with
outpatient drug rehabilitation ser-
vices.® However, this still leaves
the state with over 1,400 fewer beds 2800*
than in 1995 despite a larger popula-
tion of probationers, and Bexar
County criminal district Judge Mark

Luitjen believes that still more beds 1995 2004
are l'l(-)(Eded.82 ** The 79th Legislature approved funding for 500 additional beds.
TDCJ research indicates that the Source: Texas Department of Criminal Justice

state saves 49.5 percent in decreased

costs of revocation and incarceration for each offender sentenced to a restitution center and
41.4 percent for each substance abuse treatment facility.® Similarly, court residential treat-
ment centers, some of which include treatment services for the mental illness, produce sav-
ings of 49.5 percent.?* The availability of mental illness and drug treatment programs is not
only critical to promoting rehabilitation and reducing recidivism, but also to restoring the
victim. Offenders suffering from addiction or mental illness are unlikely to realize the grav-
ity of their crime and be in a position to hold a job and make restitution payments. Such of-
fenders are also unlikely to be good candidates for victim-offender interaction programs.

D. Expand Use of Specialized Courts

In addition to the evidence highlighted earlier in this report demonstrating the effectiveness
of several Texas drug courts, a meta-analysis of national studies has shown the effectiveness
of drug courts in reducing both recidivism and later drug use.® Similarly, a rigorous ran-
domized trial found that offenders who went through the Baltimore City Drug Treatment
Court had significantly fewer re-arrests than the control group over a two-year follow-up
period.®® Accordingly, there is sufficient state and national evidence to justify increasing the
number of drug courts in Texas. With 268 drug courts operating nationally, Texas with only
eight courts has disproportionately fewer courts when compared with its share of the na-
tion’s population.?” The creation of new drug courts in Texas will require additional funding
either by the state or by individual counties.

E. Reduce Prison and Probation Populations

Ultimately, the fact that Texas has 150,000 prisoners and 450,000 probationers will con-
tinue to pose a significant challenge to the implementation of restorative justice initiatives.
Through reductions in these totals, more resources can be made available for innovative
programs and these programs can therefore reach a greater percentage of offenders. Also, by
reducing the number of offenders on probation, the remaining offenders can be more closely
supervised by probation officers to ensure they are meeting conditions, such as attending
therapy sessions and paying restitution. One of the most promising ways to reduce the
prison population is by reducing parole and probation revocations, which together account
for 46 percent of new prison inmates.®
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The 79™ Texas Legislature and Governor Rick Perry were unable to agree on a version of
House Bill 2193. A primary purpose of the bill was to reduce probation revocations, particu-
larly for technical violations, by shortening probation terms to five years for many offenses
unless a judge enters a finding extending the term. Supporters argued that this would allow
probation officers to provide more intensive oversight of the remaining probationers. Perry
vetoed the bill, citing the fact that it would have reduced probation terms for violent of-
fenses, such as assaulting a police offer, kidnapping, injury to a child, and intoxication as-
sault.®® Opponents such as Williamson County District Attorney John Bradley noted that the
bill’s early termination provision was poorly structured. Instead of listing factors that a
judge could consider in deciding whether to grant early termination, the bill specified sev-
eral grounds on which a judge could not deny the request, including if the offender’s failure
to pay restitution was due to negligence. Also, due to a drafting error, the bill did not appro-
priate the new money that was intended to expand drug courts. The Governor, legislative
leaders, prosecutors, and other stakeholders should work during the interim to reach consen-
sus on an improved version of this legislation.

F. School Discipline and Juvenile Justice

There is significant potential for the implementation of restorative justice practices in both
school discipline and juvenile justice. Restorative and rehabilitative approaches have par-
ticular appeal in these contexts because youths are, by definition, more impressionable than
adults and thus may be less set in their delinquent or criminal ways.

Restorative justice practices directed at youths, which are particularly prevalent in Canada
and New Zealand, include family group conferencing, restitution, and community service.
Yet, Texas and other states have increasingly moved towards punitive approaches, such as
trying juveniles as adults and long sentences in prison or juvenile justice facilities. However,
research indicates that referral to the adult criminal justice system actually increases youth
recidivism.” While some serially violent youths may need to be removed from classrooms
in the interest of the safety of teachers and other students, other cases may benefit from a
more restorative approach in which youth offenders are not segregated and isolated, but in-
stead must confront and take responsibility for the harm they have inflicted and compensate
the victim.

The actions of the 79" Texas Legislature indicate a trend towards positive reforms of school
disciplinary and juvenile justice practices. The Legislature passed and Governor Perry
signed into law House Bill 603 amending the 1995 Safe Schools Act that created the “zero
tolerance” regime, which has led to many highly publicized incidents where otherwise ex-
emplary schoolchildren have been expelled and referred for criminal prosecution for honest
mistakes. This amendment clarifies that expulsion to juvenile justice facilities is not manda-
tory under state law for students who unknowingly bring inappropriate items such as pocket
knifes to school. This legislation may encourage school districts to explore more restorative
alternatives to expulsion in circumstances where student does not pose an ongoing danger.
Legislation was also filed, but did not pass, that would have clarified that violations of the
student disciplinary code are not automatically criminal offenses if they do not violate any
criminal law and that such violations should therefore not be referred to prosecutors.

There is considerable potential for the use of restorative practices in lieu of referring stu-
dents to alternative schools or once they have been referred to such facilities. The two types



of alternative schools in Texas are Disciplinary Alternative Education Programs (DAEPS),
which are operated by school districts, and Juvenile Justice Alternative Education Programs
(JJAEPs) also known as boot camps, which are operated by counties under oversight by the
Texas Juvenile Probation Commission. DAEPs currently serve over 80,000 students while
there are approximately 6,000 students in JJAEPs.

Unfortunately, there is a dearth of data as to whether students who are placed in these facili-
ties are learning. The academic performance of students in JJAEPS is lumped in with that of
all students from their school of origin, a problem that would have been remedied by House
Bill 1757 by Rep. Dora Olivo, which was left pending in committee during the last session.
Likewise, the Texas Education Agency candidly informed the Senate Education Committee
on March 22, 2005 that they had discontinued monitoring the performance of DAEPs, citing
a lack of funding for their agency. With greater transparency and scrutiny of both the proc-
ess for referring students to these facilities and the treatment of students who are placed
there, the effectiveness of existing practices and the opportunities for integrating restorative
practices can be better assessed.

The Center for Effective Justice will publish a report prior to the 80" Legislative Session
focusing specifically on the use of restorative practices in school discipline and juvenile jus-
tice.

G. Domestic Violence

Domestic violence presents, at once, one of the most controversial and logical areas of
criminal law that could benefit from restorative justice practices. It is controversial because
practices such as victim-offender mediation can be misconstrued as blaming the victim. Yet,
it is logical because victims of domestic violence are often married to the offender or at least
have children together. Therefore, the victim’s goal is often not to sever the relationship or
have the offender incarcerated, but to prevail upon the offender to stop the abuse so the rela-
tionship can be healed.

The debate over a restorative approach to domestic violence has even pitted feminist schol-
ars against one another. Some feminists believe that prosecutors should follow the “no-
drop” rule in which they continue to prosecute a domestic violence offender even when the
victim does not wish to proceed.®* However, others argue that this approach violates the
feminist belief in the empowerment and self-determination of each individual woman.*?
This debate as to the proper course when the interests of the state and victim diverge goes to
the heart of restorative justice because it concerns whether the criminal justice system is
primarily for the benefit of victims or the state.

In its future work, the Center for Effective Justice will examine Texas’ current approach to
combating domestic violence and the opportunities for the use of restorative practices.

Conclusion

Perhaps owing to the optimism of Americans, terming a criminal justice policy as backward
would not normally be taken as a compliment. However, growing public dissatisfaction with our
current criminal justice system, the enormous costs associated with incarceration, and the rela-
tively high crime rate in modern America belies this faith in progress.®® Consequently, a return
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to the emphasis on the victim that characterized the criminal justice systems of ancient civiliza-
tions and Colonial America can be viewed as both regressive and progressive. To be sure, total
reliance upon the informal criminal justice practices of tribal societies and the private prosecu-
tions in Colonial America would be impractical as substitutes for the modern criminal justice
system, due largely to factors such as population growth, urbanization, and the transient nature
of many modern communities. Nonetheless, a growing body of evidence indicates that the inte-
gration of restorative practices into the modern criminal justice system can benefit offenders,
victims, and taxpayers.

With its wide array of victims’ rights and services and initiatives such as Bridges to Life and the
Victim-Offender Mediation Program, Texas can lay claim to being a pioneer in restorative jus-
tice, refuting the popular misconception that the Lone Star State simply “locks’em up and
throws away the keys.” At the same time, the presence of these programs can be obscured, and
their overall effect diminished, by the sheer size of the state’s criminal justice system. Through
the expansion of existing programs and the incorporation of restorative processes and outcomes
into a wider cross-section of its criminal justice policy areas, Texas can move forward by look-
ing backward.
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Introduction
When it comes to criminal justice, Texas is often depicted in the national media as backward and primitive for leading the nation in executions and “locking them up and throwing away the keys.”1  While Texas does have 150,000 prisoners compared to 163,000 in California — despite having about half the population — Texas is increasingly doing more than simply being tough on crime. Indeed, Texas has become one of the first states to implement restorative justice programs involving victim-offender interaction.
Restorative justice practices seek to empower crime victims in the criminal justice process, repair the harm done to victims, restore personal and community relationships severed by crime, and reduce recidivism by conveying to offenders the impact of their crime on others. This report examines the historical evolution of restorative justice, modern restorative justice concepts, and current restorative justice programs in Texas. It concludes with recommendations for enhancing both restorative processes and outcomes in Texas.
The Historical Evolution of Restorative Justice
Given the biblical and tribal roots of restorative justice, what is truly backward and primitive might now be called progressive. Indeed, restorative justice has been the dominant model of criminal justice throughout most of human history in all parts of the globe.2
In ancient times, wrongs done to a person or his property were generally regarded as private matters, subject to remedial action by a victim and his family against an offender and his family.3  Norms of permissible retaliation and recompense arose among tribal and family-based cultures for what are now regarded as criminal offenses against individual victims.4 The central role of the victim in these ancient proceedings is evidenced by provisions of the Torah, the Code of Hammurabi, and other ancient codes that require offenders to provide restitution to victims, but say nothing of government prosecutions.5 As opposed to modern criminal trials dominated by formal procedures, constitutional rights, and an adversarial structure that emphasizes lawyers, ancient proceedings were largely informal affairs in which tribal leaders or community elders decided guilt and handed down a sentence based on consensus.
The principles of restorative justice are deeply embedded in all of the world’s major religious traditions. The Vedic civilization (6000-2000 B.C.) of the Hindus believed that reincarnation flows from penance, which must be performed after every sin is committed.6 Islamic law requires that a murderer compensate the victim’s family and dictates that the victim’s family judges the crime and decides a proper punishment with the help of an individual in the community who is an expert in Islamic law.7 In Christianity, the institutionalization of restorative justice occurred in the late sixth century as Celtic monks developed a new approach of reconciliation with God that involved personal penance coupled with confession.8 Buddhist thought is encapsulated by the Dalai Lama’s statement that the “more evil the crime, the greater the opportunity for grace to inspire a transformative will to resist tyranny with compassion.”9
Restorative justice also has deep roots in indigenous justice systems from various cultures, including American Indian, Australian Aboriginal, and Eskimo traditions.10 Sentencing circles, an informal process through which a case is heard and the punishment is decided through community dialogue and consensus, are rooted in the traditional peacemaking rituals of both Native Canadians and Native Americans.11
This victim-centered system of redress rooted in all of the world’s major religions and the traditions of indigenous peoples was displaced in Western Civilization by the rise of the monarchy in the eleventh century. After invading England, William the Conqueror decided that expanding the state’s involvement in criminal law could help strengthen the nobility’s fragile reign over the people.12 As a result, William the Conqueror and his successor and son King Henry I made most individual acts committed against a person or his property offenses against the “king’s peace” or the crown rather than private matters to be resolved by the affected parties.13 Fines were paid by the offender to the government and capital, corporal, and other forms of offender punishment increasingly accompanied, and often replaced, the previous requirements of offender restitution to the victim.14
American history parallels that of Europe. In Colonial America, criminal prosecutions were primarily private matters, as victims sought retribution or restitution from offenders.15 Although there were some public prosecutions, colonists were largely responsible for instigating prosecutions for crimes committed against them or their families in courts that were far more informal than those today.16 After the Revolutionary War, this system gave way to the current one in which criminal charges are brought by government prosecutors. Among the reasons for this change was that, due in large part to the dearth of judges, it was difficult for victims to successfully obtain justice.
Unlike early Colonial America, Texas does not have a history of victim-initiated criminal proceedings. Prior to Texas achieving its independence from Mexico in 1836, Texas largely operated under a modified alcalde municipal system of criminal justice used in Mexico.17 This system came from Spain and had its origins in Roman law. The alcalde de crimen was appointed by the alcalde mayor to oversee the enforcement of criminal law, which included arresting, prosecuting, sentencing, and jailing criminals. Victims of crime could make a complaint to the alcalde, which would then investigate and decide whether to bring a prosecution. Those arrested were tried without the benefit of a jury.
In 1821, Stephen F. Austin instituted Instructions and Regulations for the Alcaldes, relying largely on English common law. Under these regulations, murder was punishable by hanging.18 Other crimes against the person like battery and abuse were punishable by a fine not to exceed $100 and incarceration with hard labor on public works for three months. Additionally, in what might be considered an early form of restitution, those found guilty of battery, abuse, or ill treatment were made liable for monetary damages in a civil suit brought by the injured party. Austin’s guidelines took a restorative approach to crimes against property such as robbery and larceny making them punishable by a fine of three times the fair market value of the stolen property and incarceration at hard labor on public works. Austin’s guidelines also authorized citizens to use force to apprehend criminal wrongdoers by making a citizen’s arrest and delivering the suspect into the custody of the alcalde. 
Both the 1845 and 1876 Texas Constitutions provided for trial by jury and the creation of local district attorneys in charge of bringing prosecutions. Texas built its first state penitentiary in 1848 and enacted the Penal Code in 1856, further laying the groundwork for the state’s current criminal justice system.
In both Texas and the nation, the current system of state-initiated prosecution has retained its basic character over the last two centuries, changing primarily only in size and scope as the number of state and federal crimes has grown along with an attendant increase in the number of prosecutions and prosecutors. However, victims and their families have recently come to feel marginalized by this government-run system of prosecution, leading to the rise of the victims’ rights movement beginning in the 1970’s.19 The movement has been successful in pushing through victims’ rights legislation. Some 33 states, including Texas, have adopted a constitutional amendment to provide rights to victims of crime and all 50 states have enacted victims’ rights legislation.20
The federal Justice for All Act was signed into law by President George W. Bush on October 30, 2004, providing victims of federal crimes the right to be reasonably protected from the accused; timely notice of any public court proceeding regarding the crime, release, or escape of the accused; the right to be included and publicly heard at any public court proceeding involving release, plea or sentencing; right to timely restitution as provided by law; and the right to be treated with fairness and with respect for the victim’s dignity and privacy.21 Additionally, since 1965, every state has adopted a crime victim compensation program and, since 1972, more than 10,000 victim assistance programs have been created throughout the country.22
In addition to the proliferation of programs empowering victims to play a greater role in the criminal justice process, the last several decades have spawned restorative justice programs that involve direct compensation or interaction between victims and offenders. At least 21 states require that offenders pay restitution to victims for “non-property crimes.”23 Moreover, there are now over 300 victim-offender reconciliation programs in North America and over 500 in Europe.24
Modern Principles of Restorative Justice
Restorative justice begins with the premise that crime is indicative of a broken relationship between the offender, the victim, and the community. Crime is considered primarily as a wrong against another person and secondarily as a wrong against the state.25 While restorative justice encompasses the rehabilitative goal of reforming the offender and reintegrating him into the community, it also requires that the offender be willing to take responsibility for his offense and the resulting harm by making amends. Thus, an offender who cannot be disabused of the notion that he did nothing wrong and is unwilling to repair the damage his crime has done cannot fulfill the aims of restorative justice, even if he commits no further crimes upon release from confinement.
Leena Kurki at the University of Minnesota Law School summarized five central tenets shared by leading restorative justice thinkers and advocates:
“Most restorative justice advocates agree on five basic ideas. First, crime consists of more than violation of the criminal law and defiance of the authority of government. Instead, and second, crime involves disruptions in a three-dimensional relationship among the victim, the offender, and the community. Third, crime harms the victim and the community, and the primary goals should be to restore the victim and the community, repair harms, and rebuild relationships among the victim, the offender, and the community. Fourth, the victim, the community, and the offender should all participate in determining what happens, and government should surrender its monopoly over responses to crime. Fifth, the disposition should be based primarily on the victim’s and the community’s needs and not solely on the offender’s needs or culpability, the dangers he presents, or his criminal history.”26
Ted Wachtel, President of the International Institute for Restorative Practices, has distinguished restorative justice from other approaches to juvenile crime, explaining:
“If we are neglectful toward troubled youth, we do not do anything in response to their inappropriate behavior. If we are permissive, we do everything for them and ask little in return. If we are punitive, we respond by doing things to them. If we respond in a restorative manner, we do things with them and involve them directly in the process. A critical element of the restorative approach is that, whenever possible, we also include victims, family, friends, and community—that is, those who have been affected by the offender’s behavior.”27
There are several primary goals of restorative justice programs. First and foremost, the victim, the victim’s family, and the community should be fully compensated by the offender. This involves not only restitution but also reconciliation between the victim and the offender.28 Healing occurs when victims, victims’ families, and community members become convinced that an offender feels a sense of remorse, has made his best effort to repair the damage his crime inflicted, and is now leading a productive and meaningful life that adheres to the law and fulfills his familial and community obligations.
The other primary goal of restorative justice programs is to reduce recidivism both by forcing the offender to confront the consequences of his actions and reintegrating the offender into the community. This can be accomplished in part through programs involving interaction with the victim or victims generally, thereby instilling in the offender an appreciation of the harm his crime has inflicted upon the victim and the community. In light of the high rate of mental illness and substance abuse among offenders, successful treatment is often required before an offender can rationally examine his own conduct and develop the capacity to empathize with and provide compensation to his victim.
Restorative justice programs can be divided into two categories: those that promote restorative processes and those that promote restorative outcomes.29 Examples of the former include victim offender mediation/reconciliation, family group conferences, victim-offender panels, sentencing circles, and community crime prevention. Programs in the latter category include restitution, community service, victim support services, victim compensation programs, and rehabilitation programs for offenders. A fully restorative system would be characterized by both restorative processes and outcomes.30
Restorative Justice Programs in Texas
A.  Restitution
Under common law, Texas courts have always had within their judicial discretion the power to order restitution to the victim as part of criminal sentencing and as a condition of probation.31 In 2005, the Texas Legislature approved and Governor Rick Perry signed into law House Bill 1751 that strengthens Texas’ restitution statutes by requiring that trial courts that decline to order restitution or order only partial restitution to “state on the record the reasons for not making the order or for the limited order.”32 In 2003, Texas collected approximately $48 million in restitution payments.33
The Texas Crime Victims’ Compensation Fund was created in 1979 and is overseen by the Attorney General. Created in part to provide financial assistance to victims when the offender is insolvent, the Fund offers total reimbursement of up to $50,000, except for catastrophic injuries resulting from crime.34 In such cases, an additional $75,000 is available. The Fund, which is bankrolled through criminal court costs, fees, and fines, paid out $73 million to victims in 2003. Only victims of violent crime are eligible. The Fund also provides grants to government agencies and non-profits that assist victims and underwrites the state’s Crime Victim Notification Program.
In 1983, the Legislature passed House Bill 658, allowing the Texas Department of Criminal Justice (TDCJ) to provide funding to local corrections departments to establish restitution centers.35 These centers are residential facilities where offenders participate in activities designed to assist them in paying back individual victims of crime and society as a whole. Judges may sentence offenders, who might otherwise go to prison, to probation and confinement in a restitution center. Residents work full time, perform community service restitution, and attend educational and rehabilitative programs. There are 14 restitution centers in the state with a total capacity of 737 beds. Restitution centers are one of five types of community corrections facilities in Texas — the others are boot camps, court residential treatment centers, intermediate sanctions facilities, and substance abuse treatment facilities.
The evidence indicates that restitution centers are efficient and effective. In 2001, it cost the state an average of $7,957 to place an offender in a community corrections facility, which is some $32,581 less than it costs to send an offender to prison.36 Moreover, restitution center residents paid more than $4.5 million toward victim restitution, fines and fees and contributed another $600,000 in community service restitution.37 A TDCJ study indicates that restitution centers reduce recidivism, as only 21.3 percent of residents discharged from restitution centers were subsequently rearrested.38
B.  Victims’ Rights and Services
In 1989, Texas adopted a constitutional amendment establishing the various rights of crime victims. Article I, Section 30 of the Constitution provides:
A crime victim has the following rights:
the right to be treated with fairness and with respect for the victim’s dignity and privacy throughout the criminal justice process; and
the right to be reasonably protected from the accused throughout the criminal justice process.
2)	On the request of a crime victim, the crime victim has the following rights:
the right to notification of court proceedings;
the right to be present at all public court proceedings related to the offense, unless the victim is to testify and the court determines that the victim’s testimony would be materially affected if the victim hears other testimony at the trial;
the right to confer with a representative of the prosecutor’s office;
the right to restitution; and
the right to information about the conviction, sentence, imprisonment, and release of the accused.
3)	The legislature may enact laws to define the term “victim” and to enforce these and other rights of crime victims.
4)	The state, through its prosecuting attorney, has the right to enforce the rights of crime victims.
5)	The legislature may enact laws to provide that a judge, attorney for the state, peace officer, or law enforcement agency is not liable for a failure or inability to provide a right enumerated in this section. The failure or inability of any person to provide a right or service enumerated in this section may not be used by a defendant in a criminal case as a ground for appeal or post-conviction writ of habeas corpus. A victim or guardian or legal representative of a victim has standing to enforce the rights enumerated in this section but does not have standing to participate as a party in a criminal proceeding or to contest the disposition of any charge.
The Texas Code of Criminal Procedure provides several mechanisms for victims to present an impact statement at a criminal trial. First, Texas Code of Criminal Procedure Article 56.03 allows a victim to submit a written impact statement that the court shall consider prior to sentencing but after conviction of the defendant. Additionally, Article 42.03 allows the victim to present an oral statement after the sentence is pronounced.
The Texas Department of Criminal Justice created its Victim Services Division in 1987 to offer crime victims a range of useful services.39 Among them are a toll-free number through which victims can obtain assistance, including information about an offender’s status. This toll-free line processed some 68,319 calls in 2004. Additionally, an Automated Victim Notification System was created by House Bill 1572 passed in the 77th Legislative Session. This system allows victims, upon request, to receive an automated call when there is a development in the criminal case involving the offender. Over 17,000 automated calls were processed in 2004. Some 87,714 victims are registered with the notification system.40 The Division also operates the Texas Crime Victims Clearinghouse that helps connect victims with community and state resources throughout the state.
In addition, the Division has assembled a Victim Advisory Council consisting of approximately 30 representatives from victim advocate groups, state agencies, and local victim service providers that meet quarterly to evaluate the Division’s programs and suggest future initiatives. The Division also offers various publications for victims and holds regular conferences for victims and victims’ advocates. Furthermore, the Division offers prison tours and even allows victims’ families and close friends to view the execution of the murderer. In 2004, 74 victim witnesses viewed executions.41
C.  Specialized Courts
The 77th Texas Legislature passed House Bill 1287, authorizing counties to create drug courts and requiring counties with populations over 550,000 to establish such courts by September 1, 2002.42 These diversionary courts provide court-supervised treatment and court-administered graduated sanctions for non-compliance for first-time offenders. If participants successfully complete the program, they avoid having a drug conviction on their records.
The restorative aspect of drug courts stems from the fact that drug offenses are not, in fact, victimless crimes. At the least, the offender himself is also a victim and, almost invariably, a drug addict defaults on his responsibilities to family members and friends. Unlike incarceration which does not force a drug offender to confront his addiction and isolates him from the impact of the addiction on those around him, drug courts often involve an offender’s family, friends, and community in developing the compliance plan for the offender, which generally includes drug treatment, community service, job and life skills training, and community reintegration.
The research indicates that drug courts are reducing recidivism in Texas. According to the TDCJ, offenders completing drug court programs had a 28.5 percent re-arrest rate compared to 58.5 percent in the control group.43 Even including those offenders who failed to successfully complete the drug court program, the re-arrest rate is 40.5 percent. Similarly, the incarceration rate of offenders who complete drug court programs is only 3.4 percent after three years compared with 12.0 percent for all drug court participants and 26.6 percent for the control group.
One of the most effective drug courts in Texas is Judge John Creuzot’s DIVERT Court in Dallas. A study by Monica Turley at Southern Methodist University found that just 16 percent of successful DIVERT graduates were rearrested compared with 50 percent of those who received no drug addiction treatment.44 This amounts to a 68 percent reduction in recidivism. Even including all DIVERT participants, not just those who graduated, the reduction in recidivism was 48 percent.
In addition to drug courts, Texas has several other specialized courts. In August 2004, Fort Bend County created the first “Special Sanctions Court” in Texas under the direction of Judge Bradley Smith. The Court oversees probationers at a medium or high risk of recidivism. Unlike probation officers, the court can toughen the terms of probation or provide incentives such as reductions in fees and community service to reward good behavior.45 Compared with traditional community supervision, the court provides closer supervision, including more frequent office visits, field visits and intensive drug testing. As many offenders have substance abuse problems, the court also provides treatment services. The revocation of probationers to prisons for technical violations, which include missing meetings, dirty urinalysis, and failure to make restitution payments, fell by 62 percent in Fort Bend County following the court’s first seven full months of operation.46 Revocations for the commission of new crimes declined 31 percent during the same time period.
Finally, Texas is among the 48 states with a total of 1,000 local teen court programs in which youths serve as judges, juries, and lawyers.47 In Texas, there are approximately 80 teen court programs.48 Offenders are only diverted by a judge to teen court upon taking responsibility for the offense and agreeing to be sentenced in teen court. Offenses eligible for teen court are minor crimes, such as shoplifting, disorderly conduct, and vandalism. Most teen courts have guideline ranges for sentences, which generally consist of community service, a written apology, and/or restitution. In some teen courts, victims are allowed to address the proceeding. A study of a teen court in Arlington, Texas found that teen court participants were a third less likely to commit another offense as compared to similar offenders in the control group.49
D.  Victim-Offender Interaction
While restitution, victims’ rights and services, and specialized courts are important aspects of restorative justice, Texas’ programs that foster victim-offender interaction embody the essence of restorative justice and are among the most innovative in the nation.
Victim Offender Mediation/Dialogue
TDCJ initiated the Victim Offender Mediation/Dialogue program in 1994 and it became a permanent program in 2001 upon passage of House Bill 1572. Three women who were victims of violent crime are largely responsible for its existence: Cathy Phillips, Raven Kazen and Ellen Halbert.50 When Phillips asked for a meeting with her daughter’s killer in 1990, officials denied the request, but Phillips saw a television program on victim-offender mediation. She then contacted Ellen Halbert, herself a victim of violent crime who then served on the Texas Board of Criminal Justice, and TDCJ Victim Services Division Director Raven Kazen, who continues to serve in that position today. The Victim Offender Mediation/Dialogue program resulted from their joint efforts and Phillips became one of its first participants.
The program is initiated by victims who must express a desire to meet with the offender. If the offender declines to meet, he or she is then given the option of corresponding with the victim through letters or taped messages.51 If the offender refuses this as well, the victim or the victim’s family may then choose to meet with a surrogate offender, another prisoner who is willing to talk with different victims to promote understanding. At any point prior to the meeting, it can be called off by the victim, the offender or the mediator.
While other state mediation programs at the time involved only nonviolent offenders, the Texas program has focused on violent offenders because the requests for meetings have come primarily from victims of violent crime. The offender must admit guilt prior to the meeting and, because the mediation is not included in the inmate’s parole file, the offender does not have an incentive to agree to the meeting in the hopes it will increase his chances of being released.
Preparation is central to the program. The victim, offender, and mediator each go through approximately 100 hours of training prior to the meeting. As a result, it often can take at least six months between the time the victim requests a meeting and the actual meeting. The mediations are coordinated by three full-time TDCJ staff working with volunteers.
All available barometers indicate that the Victim Offender Mediation/Dialogue program has been a success. As of December 2004, 187 mediations had been completed.52 Dr. Marilyn Armour, a professor of social work at the University of Texas at Austin who is a nationally recognized expert in restorative justice, has evaluated the program for TDCJ.53 Satisfaction surveys administered by Dr. Armour show that 97 percent of participants were satisfied with the process and some 80 percent reported major life changes as a result. Armour says that, following the mediated discussions, victims’ families did not excuse the crime, but were able to ease their feelings of anger and vengeance.54 Armour’s research also indicates that the participating offenders gain self-esteem from a sense that they were able to provide some measure of compensation to the victim.
Additionally, Armour notes that offenders had fewer disciplinary problems in prison after participating in the mediation. Because most participating offenders are guilty of violent crimes and thus are serving long prison sentences, there is no data available on recidivism rates for the Victim Offender Mediation/Dialogue program. However, a national study indicates that victim offender mediation reduces offender recidivism rates by between 18 and 27 percent.55 
Finally, the success of the Victim Offender Mediation/Dialogue program is also evidenced by the fact that it is served as a model for other states. For example, Alabama officials created a similar program in 2002 and noted that it was based on Texas’ program.56 Indeed, Armour says that Texas’ program, along with a similar one started at about the same time in Ohio, is now serving as a model for another 12 to 15 states creating such programs.
Bridges to Life
The other major victim-offender interaction program in Texas is Bridges to Life (www.bridgestolife.org). Designed to help both victims and inmates at the same time, the program relies on 300 volunteers who put in over 26,000 hours every year. Unlike the Victim Offender Mediation/Dialogue program, the interaction it fosters is not between the actual offender and victim of the same crime, but between volunteer victims and offenders as a whole. Also, Bridges to Life is a non-profit organization funded through private donations, although they receive essential cooperation by partnering with TDCJ’s Victim Services Division and Chaplaincy, enabling them to operate in Texas prisons. Perhaps the most significant difference between the two programs is that offenders who participate in Bridges to Life are, on average, within 12 months of being released.
Bridges to Life was formed in 1998 as the brainchild of John Sage and began as a pilot program in 1999. Sage is a Houston businessman and former defensive captain of the 1970 Louisiana State University football team whose sister, Marilyn Sage Meagher, was murdered in 1993. After becoming depressed as a result of the murder, Sage founded Bridges to Life to fill a gap in the criminal justice system that he saw as providing little rehabilitation for offenders and showing little concern for the impact of crime on victims.
The 12-week program held in prisons involves 40 inmates at a time, in addition to victims and facilitators. It features victim panel discussions, facilitated small groups of inmates, and classroom-style lessons. Each inmate participates in a total of 32 hours of sessions. Inmates are required to tell their story, including the crime they committed and how they committed it. They must also write a letter to their family and to the victim’s family, and read the letters aloud to the small group. The classroom curriculum emphasizes responsibility, reconciliation, and restitution. Inmates are assigned readings, including Bible verses relevant to these concepts. Although the program is faith-based, it is strictly ecumenical. Volunteers and inmates often talk about their faith, but inmates are not required to pray and participating volunteers and inmates have come from all religious groups, including non-believers.57
As of March 2005, 1,777 inmates had gone through Bridges to Life and 1,532 have been released. The recidivism rate of these released offenders is only 12.7 percent.58 By comparison, Texas’ average recidivism rate is 30.7 percent.59 The national average recidivism rate is approximately 52 percent.60 Most experts attribute the difference to Texas’ longer prison, probation, and parole terms. Longer prison sentences result in fewer prisoners being released while they are still within the age demographic that is statistically most likely to commit crimes. Longer probation and parole terms result in more offenders being revoked to prison for violations other than new crimes, which technically do not count as recidivism.
As impressive as the recidivism reduction is, even Bridges to Life supporters believe that further research is needed. First, Bridges to Life points out that all of the released offenders have not been out of prison for three years yet so it is not a completed study. The completed study should be available later this year. Second, Dr. Armour notes that there may be a self-selection bias among offenders who choose to participate in Bridges to Life. The opportunity to participate largely spreads among prisoners via word-of-mouth. Dr. Armour is currently seeking funding for a pilot study of Bridges to Life in which inmates would be randomly assigned to the program. She believes that such a study would boost support for the program among social scientists who may question whether some of its success is attributable to self-selection bias. 
In addition to the data demonstrating its success, there are less quantifiable testimonials as to the positive impact that Bridges to Life has had on both victims and offenders. Thomas Allen, whose criminal record included aggravated assault on a peace officer, aggravated robbery with a deadly weapon and burglary of a motor vehicle, commented that the Bridges to Life program has helped him understand the consequences of crime and the hurt it causes. Now out of prison and rebuilding his life and family, he said, “I can’t say that I wouldn’t have relapsed,” if it had not been for that insight.61
Yet another indicator of success came when Sage was chosen to receive the 2004 Social Entrepreneurship Award given by the Manhattan Institute. The award recognizes enterprising individuals who are helping Americans realize their full potential as citizens and members of society.
E.  Prison Ministries
While it does not involve interaction with victims, the InnerChange Freedom Initiative is a prison ministry in Texas that promotes restoration and reconciliation through religious reawakening.62 The program emphasizes that offenders have sinned and must seek penance, and rejects what program materials describe as the message of the therapeutic approach - that offenders are victims of society. Unlike Bridges to Life, the InnerChange Freedom Initiative is a strictly Christian program grounded in biblical principles. Although inmates of any religion may choose to participate, they are advised of the Christian nature of the program. The program operates exclusively at the Vance Unit in Richmond and is funded by Prison Fellowship Ministries, an organization headed by former Watergate figure Charles Colson. It targets prison offenders within 18 to 30 months of release.
A state study suggests that the InnerChange Freedom Initiative reduces recidivism for at least those inmates who complete the program.63 Program graduates had a recidivism rate of 8 percent after two years compared with between 19 and 22 percent for the control groups.  However, inmates who enrolled in the InnerChange Freedom Initiative but failed to complete the program had a high recidivism rate of 36 percent. Improvements in the selection criteria and structure of the program have increased the completion rate from 24 percent to 71 percent from 1997 to 2000. The study also found that the InnerChange Freedom Initiative should be better integrated with the parole system so parole officers can facilitate contact between participants and their program mentors following release. Parolees who had such contact had lower rates of recidivism.
The Future of Restorative Justice in Texas
A.  Enhancing Victim Involvement in Trial and Sentencing Process
With the Victims’ Bill of Rights enshrined in the Texas Constitution and several procedures for victims to file impact statements, Texas has made significant progress in the area of restorative processes, but there are several ways in which Texas could further empower crime victims.
Many victims’ rights groups have pushed for the creation of a third mechanism for victims to present a statement in addition to the current procedures of filing a written statement before sentencing and making an oral impact statement after sentencing. In the 79th Legislative Session, State Reps. Elliott Naishtat and Ruth McClendon introduced legislation to allow victims, or if deceased, their close relatives, to present oral impact statements prior to sentencing, but neither of these bills received a hearing.64
Texas should also explore the use of sentencing circles, a restorative justice practice that has been used for centuries in American Indian and Aboriginal societies. More recently, circles have been implemented in several Canadian provinces and in some communities in Minnesota.65 In Canada and Minnesota, the circles are used as a method of sentencing, not for determining guilt, and thus only in cases where the offender has acknowledged responsibility. Circles involve the victim and the offender and their supporters, but also key community members and are open to the public. In one kind of sentencing circle, judges refer cases to circle sentencing, resulting in a consensus agreement and sentence that the judge then ratifies. Another type of circle involves the judge, prosecutor, and defense attorney in the discussion so that an agreement becomes the final sentence. One hallmark of sentencing circles is a “talking piece” — the individual holding the piece shares their feelings about the crime and then passes it to the next person.
Sentencing circles, like some other traditional restorative justice practices, may be challenging to implement in modern communities that are not as tightly knit as those societies in which these practices originated. Reparative probation boards are a similar but more formalized restorative justice practice that could be more easily implemented in Texas. Reparative probation boards consist of panels of five to seven citizen volunteers who meet with the offender and victim and develop a contract that the offender agrees to fulfill as the only condition of probation. The contract is based on five restorative goals: the victim is restored and healed, the community is restored, the offender understands the effects of the crime, the offender learns ways to avoid re-offending, and the community offers reintegration to the offender.
Vermont established reparative probation boards in 1995 and by 1998 they were handling 1,200 criminal cases per year, more than one-third of state’s rather modest docket.66 Ten statewide reparative coordinators oversee the program and provide training for the citizen volunteers. There is considerable data on the use of such boards in the Canadian province of Manitoba as part of their restorative resolutions project. For example, the Manitoba panels included restitution in 56.4 percent of their sentences while only 24.9 percent of similar offenders sentenced by judges were required to make restitution. Also, 78.6 percent of victims provided written impact statement and 10.3 percent actually met with the offender. The recidivism rate of probationers sentenced through this program was 22 percent lower than the norm.67
Perhaps the most fundamental reform to increase victim involvement in the trial process would be to permit private prosecutions in at least some circumstances, or at minimum, permit victims to hire attorneys who would work alongside prosecutors. Three states — Montana, Ohio, and Alabama — still allow private prosecutions to be brought by victims.68 Several other states permit victims to hire attorneys to assist the prosecutor even though ultimate authority over the prosecution must remain with the state.69 Texas should explore creating such a mechanism, as it could not only empower victims but also relieve some of the burden on overworked prosecutors.
In England, 3 percent of all prosecutions today are initiated by victims.70 Like the United States, Germany has created a virtual public monopoly over prosecution, but they have two important exceptions.71 First, victims can bring prosecutions for a class of misdemeanors, including violations such as domestic trespass. Second, a crime victim can demand that the public prosecutor pursue a case, and if the demand is refused, the victim can appeal to the court. If the court orders prosecution, the victim can act as a “supplementary prosecutor” to make sure that the public prosecutor adequately presents the case.72 One advantage of this approach is it ensures that frivolous prosecutions are not brought for vengeance or other motives. Texas should consider creating a similar avenue for victims to obtain prosecutions through a court order when local prosecutors are unwilling to act.
B.  Expand Victim-Offender Interaction Programs
The available evidence indicates that both the Victim-Offender Mediation/Dialogue and Bridges to Life programs are highly effective. Bridges to Life has the potential to be more widely implemented than the Victim-Offender Mediation/Dialogue program because of the significant amount of preparation and facilitation that is required prior to each mediation.  Furthermore, Bridges to Life is particularly attractive because the inmates involved will be released, creating the potential for savings to the state through reductions in recidivism. Bridges to Life also has the potential to reach all inmates because it is ecumenical while the InnerChange Freedom Initiative and other faith-specific programs, however effective, are limited both by the fact that non-Christian inmates are unlikely to participate and by the political opposition that may arise if there is additional government sponsorship or involvement.
There are several avenues for expanding the reach of Bridges to Life and similar programs in Texas. First, Bridges to Life is already expanding itself. Founder John Sage realized that several factors limited their ability to expand the standard program. Among them was a lack of available space in most state prisons for the facilitated small group sessions with inmates and victims. Another limiting factor is that many prisons are not near urban areas where most of the volunteer facilitators and victims live. Consequently, the organization developed Restoring Peace, a program that is being implemented at additional prisons and jails where Bridges to Life cannot be accommodated. The primary differences are that Restoring Peace has fewer small group facilitated sessions, requiring fewer volunteers; uses a combination of live and video-taped victim panels; relies more on self-initiated inmate study using a workbook to do homework; and does not include a full-time Bridges to Life staff member at each facility. The Restoring Peace program now reaches 300 inmates in 11 prisons, in addition to the 600 inmates at seven prisons served by the standard Bridges to Life program. While Sage says that the Restoring Peace program is not quite as powerful for both inmates and victims as the standard Bridges to Life program, his observations indicate that it still makes a strong impact.73
There are several ways in which the state and Texas counties could further promote Bridges to Life, Restoring Peace, and similar programs. First, in prisons where space is a constraint, portable buildings, such as those used in public schools, could be set up. In facilities where space is stretched so thin that Bridges to Life sessions cannot be held, it is probably also lacking GED classes and other educational programs operated by the Windham School District, the state’s educational system for inmates.
Second, prisons and jails could themselves implement some version of the Restoring Peace program. In fact, Louisiana has initiated a pilot program in one prison where the state purchased the workbook, facilitator manual, victims’ video, and other materials from Bridges to Life and used several state employees — a substance abuse counselor and reentry specialist — to administer the Restoring Peace program to inmates.74 Sage says the cost of these materials for a typical class of 125 inmates is only several hundred dollars. Both the TDCJ and county jails should consider providing the Restoring Peace materials to their inmates along with as much live instruction and facilitation as feasible.
On an even more basic level, TDCJ and county jails should consider requiring all inmates to watch a video on the impact of crime on victims that could include footage of Bridges to Life victim panels. This could be similar to the videos featuring testimonials from victims of drunk driving teens must watch as part of the required Texas driver education course and could be implemented with only minimal expense. While live victim panels where inmates can ask questions are ideal, Sage says the video-taped victim impact panels they have shown have had nearly the same impact as the live presentations.
Finally, as both the Victim-Offender Mediation/Dialogue and Bridges to Life focus on inmates, there is not a victim-offender interaction program for the 450,000 Texans on probation or the 70,000 Texans on parole. In fact, many probation and parole agreements contain terms forbidding offenders from interacting with their victims. Like the two existing programs, any such program for probationers or parolees should, of course, be victim-initiated.  While such a program for probationers would not likely require as extensive preparation and facilitation as the Victim-Offender Medication/Dialogue program, given the fact that most probationers are non-violent offenders, some facilitation by probation officers or specialists assigned to the program would still be necessary. Such a program could be combined with creative restitution measures that benefit the victim, such as the probationer doing volunteer work for a charity of the victim’s choice.
C.  Increase Capacity of Community Corrections Residential Facilities
Alcohol abuse and drugs are involved in 80 percent of the crimes that put people behind bars.75 Fifty percent of probationers committed a substance abuse-related instant offense and these probationers are overrepresented among those who are revoked to prison.76 The Department of Justice estimates that 16 percent of offenders suffer from mental illness.77
At the end of fiscal year 1995, there were 4,751 state-supported community corrections facility beds, but that number had declined by 41 percent to 2,800 by 2004.78 The result has been a shortage of beds, forcing judges who wish to refer an offender to a community corrections facility — such as a substance abuse treatment facility or work restitution center — to wait as long as six months for a spot to open up.79 Because probationers must spend the waiting time behind bars, the end result would often represent a longer time commitment for the offender to accept probation rather than serving a prison sentence. Indeed, a TDCJ survey indicated that over 70 percent of judges would use probation more often as a sentencing option or as an alternative to revocation if more community corrections facility beds were available.80
Fortunately, the 79th Texas Legislature appropriated $27 million for community corrections facilities, which will provide 500 new community corrections facility beds and 4,000 additional probationers with outpatient drug rehabilitation services.81 However, this still leaves the state with over 1,400 fewer beds than in 1995 despite a larger population of probationers, and Bexar County criminal district Judge Mark Luitjen believes that still more beds are needed.82
TDCJ research indicates that the state saves 49.5 percent in decreased costs of revocation and incarceration for each offender sentenced to a restitution center and 41.4 percent for each substance abuse treatment facility.83 Similarly, court residential treatment centers, some of which include treatment services for the mental illness, produce savings of 49.5 percent.84 The availability of mental illness and drug treatment programs is not only critical to promoting rehabilitation and reducing recidivism, but also to restoring the victim. Offenders suffering from addiction or mental illness are unlikely to realize the gravity of their crime and be in a position to hold a job and make restitution payments. Such offenders are also unlikely to be good candidates for victim-offender interaction programs.
D.  Expand Use of Specialized Courts
In addition to the evidence highlighted earlier in this report demonstrating the effectiveness of several Texas drug courts, a meta-analysis of national studies has shown the effectiveness of drug courts in reducing both recidivism and later drug use.85 Similarly, a rigorous randomized trial found that offenders who went through the Baltimore City Drug Treatment Court had significantly fewer re-arrests than the control group over a two-year follow-up period.86 Accordingly, there is sufficient state and national evidence to justify increasing the number of drug courts in Texas. With 268 drug courts operating nationally, Texas with only eight courts has disproportionately fewer courts when compared with its share of the nation’s population.87 The creation of new drug courts in Texas will require additional funding either by the state or by individual counties.
E.  Reduce Prison and Probation Populations
Ultimately, the fact that Texas has 150,000 prisoners and 450,000 probationers will continue to pose a significant challenge to the implementation of restorative justice initiatives.  Through reductions in these totals, more resources can be made available for innovative programs and these programs can therefore reach a greater percentage of offenders. Also, by reducing the number of offenders on probation, the remaining offenders can be more closely supervised by probation officers to ensure they are meeting conditions, such as attending therapy sessions and paying restitution. One of the most promising ways to reduce the prison population is by reducing parole and probation revocations, which together account for 46 percent of new prison inmates.88
The 79th Texas Legislature and Governor Rick Perry were unable to agree on a version of House Bill 2193. A primary purpose of the bill was to reduce probation revocations, particularly for technical violations, by shortening probation terms to five years for many offenses unless a judge enters a finding extending the term. Supporters argued that this would allow probation officers to provide more intensive oversight of the remaining probationers. Perry vetoed the bill, citing the fact that it would have reduced probation terms for violent offenses, such as assaulting a police offer, kidnapping, injury to a child, and intoxication assault.89 Opponents such as Williamson County District Attorney John Bradley noted that the bill’s early termination provision was poorly structured. Instead of listing factors that a judge could consider in deciding whether to grant early termination, the bill specified several grounds on which a judge could not deny the request, including if the offender’s failure to pay restitution was due to negligence. Also, due to a drafting error, the bill did not appropriate the new money that was intended to expand drug courts. The Governor, legislative leaders, prosecutors, and other stakeholders should work during the interim to reach consensus on an improved version of this legislation.
F.  School Discipline and Juvenile Justice
There is significant potential for the implementation of restorative justice practices in both school discipline and juvenile justice. Restorative and rehabilitative approaches have particular appeal in these contexts because youths are, by definition, more impressionable than adults and thus may be less set in their delinquent or criminal ways.
Restorative justice practices directed at youths, which are particularly prevalent in Canada and New Zealand, include family group conferencing, restitution, and community service. Yet, Texas and other states have increasingly moved towards punitive approaches, such as trying juveniles as adults and long sentences in prison or juvenile justice facilities. However, research indicates that referral to the adult criminal justice system actually increases youth recidivism.90 While some serially violent youths may need to be removed from classrooms in the interest of the safety of teachers and other students, other cases may benefit from a more restorative approach in which youth offenders are not segregated and isolated, but instead must confront and take responsibility for the harm they have inflicted and compensate the victim.
The actions of the 79th Texas Legislature indicate a trend towards positive reforms of school disciplinary and juvenile justice practices. The Legislature passed and Governor Perry signed into law House Bill 603 amending the 1995 Safe Schools Act that created the “zero tolerance” regime, which has led to many highly publicized incidents where otherwise exemplary schoolchildren have been expelled and referred for criminal prosecution for honest mistakes. This amendment clarifies that expulsion to juvenile justice facilities is not mandatory under state law for students who unknowingly bring inappropriate items such as pocket knifes to school. This legislation may encourage school districts to explore more restorative alternatives to expulsion in circumstances where student does not pose an ongoing danger. Legislation was also filed, but did not pass, that would have clarified that violations of the student disciplinary code are not automatically criminal offenses if they do not violate any criminal law and that such violations should therefore not be referred to prosecutors. 
There is considerable potential for the use of restorative practices in lieu of referring students to alternative schools or once they have been referred to such facilities. The two types of alternative schools in Texas are Disciplinary Alternative Education Programs (DAEPs), which are operated by school districts, and Juvenile Justice Alternative Education Programs (JJAEPs) also known as boot camps, which are operated by counties under oversight by the Texas Juvenile Probation Commission. DAEPs currently serve over 80,000 students while there are approximately 6,000 students in JJAEPs.
Unfortunately, there is a dearth of data as to whether students who are placed in these facilities are learning. The academic performance of students in JJAEPs is lumped in with that of all students from their school of origin, a problem that would have been remedied by House Bill 1757 by Rep. Dora Olivo, which was left pending in committee during the last session. Likewise, the Texas Education Agency candidly informed the Senate Education Committee on March 22, 2005 that they had discontinued monitoring the performance of DAEPs, citing a lack of funding for their agency. With greater transparency and scrutiny of both the process for referring students to these facilities and the treatment of students who are placed there, the effectiveness of existing practices and the opportunities for integrating restorative practices can be better assessed.
The Center for Effective Justice will publish a report prior to the 80th Legislative Session focusing specifically on the use of restorative practices in school discipline and juvenile justice.
G.  Domestic Violence
Domestic violence presents, at once, one of the most controversial and logical areas of criminal law that could benefit from restorative justice practices. It is controversial because practices such as victim-offender mediation can be misconstrued as blaming the victim. Yet, it is logical because victims of domestic violence are often married to the offender or at least have children together. Therefore, the victim’s goal is often not to sever the relationship or have the offender incarcerated, but to prevail upon the offender to stop the abuse so the relationship can be healed.
The debate over a restorative approach to domestic violence has even pitted feminist scholars against one another. Some feminists believe that prosecutors should follow the “no-drop” rule in which they continue to prosecute a domestic violence offender even when the victim does not wish to proceed.91 However, others argue that this approach violates the feminist belief in the empowerment and self-determination of each individual woman.92 This debate as to the proper course when the interests of the state and victim diverge goes to the heart of restorative justice because it concerns whether the criminal justice system is primarily for the benefit of victims or the state.
In its future work, the Center for Effective Justice will examine Texas’ current approach to combating domestic violence and the opportunities for the use of restorative practices.
Conclusion
Perhaps owing to the optimism of Americans, terming a criminal justice policy as backward would not normally be taken as a compliment. However, growing public dissatisfaction with our current criminal justice system, the enormous costs associated with incarceration, and the relatively high crime rate in modern America belies this faith in progress.93 Consequently, a return to the emphasis on the victim that characterized the criminal justice systems of ancient civilizations and Colonial America can be viewed as both regressive and progressive. To be sure, total reliance upon the informal criminal justice practices of tribal societies and the private prosecutions in Colonial America would be impractical as substitutes for the modern criminal justice system, due largely to factors such as population growth, urbanization, and the transient nature of many modern communities. Nonetheless, a growing body of evidence indicates that the integration of restorative practices into the modern criminal justice system can benefit offenders, victims, and taxpayers.
With its wide array of victims’ rights and services and initiatives such as Bridges to Life and the Victim-Offender Mediation Program, Texas can lay claim to being a pioneer in restorative justice, refuting the popular misconception that the Lone Star State simply “locks’em up and throws away the keys.” At the same time, the presence of these programs can be obscured, and their overall effect diminished, by the sheer size of the state’s criminal justice system. Through the expansion of existing programs and the incorporation of restorative processes and outcomes into a wider cross-section of its criminal justice policy areas, Texas can move forward by looking backward.
￼
Except for the Edwards Aquifer Authority (which is responsible for protecting spring flows), neither the capture rule nor groundwater conservation districts explicitly protect spring flows. In point of fact, capture rule principles can directly impact flows without consequence for the person pumping the water.
These are the main bullet points of the article.
They are always in complete sentence form.
They are punctuated by a period at the end of the sentence.

“...so secret, occult and concealed that an attempt to administer any set of legal rules in respect to them would be involved in hopeless uncertainty, and would, therefore, be practically impossible.”
Sub-heading
Except for the Edwards Aquifer Authority (which is responsible for protecting spring flows), neither the capture rule nor groundwater conservation districts explicitly protect spring flows. In point of fact, capture rule principles can directly impact flows without consequence for the person pumping the water.
Secondary Heading
This is the sub text that always goes with the sub head 2.





￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
￼
John Braithwaite, Restorative Justice: Assessing Optimistic and Pessimistic Accounts, 25 Crime & Just. 1, 2 (1999).
Peggy M. Tobolowsky, Victim Participation in the Criminal Justice Process: Fifteen Years After the President's Task Force on Victims of Crime, 25 New Eng. J. on Crim. & Civ. Confinement 23, 90 (1999),
Harold J. Berman, The Background of the Western Legal Tradition in the Folklaw of the Peoples of Europe, 45 U. CHI. L. REV. 553 (1978).
Tobolowsky, supra note 2, at 23.
Manu Dharma Shastras 11.228-34).
Kristen F. Grunewald & Priya Nath, Defense-Based Victim Outreach: Restorative Justice in Capital Cases, 15 Cap. Def. J. 315, 324 (2003).
Id.
Id.
Hon. Robt. Yazzie, "Hozho Nahasdlu" - We Are Now In Good Relations: Navajo Restorative Justice, 9 St. Thomas L. Rev. 117 (1996);
Todd R. Clear & David R. Karp, Toward the Ideal of Community Justice, NIJ Journal 21 (Oct. 2000).
Daniel W. Van Ness, Crime and Its Victims 66-68 (1986).
Richard E. Laster, Criminal Restitution: A Survey of Its Past History and An Analysis of Its Present Usefulness, 5 U. RICH. L. REV. 71, 79 (1970).
Tobolowsky, supra note 2, at 23; A.S. Diamond, Primitive Law, 277-330 (2d ed. 1950).
Ruth Ann Strickland Restorative Justice, pg. 37.  Peter Lang Press, 2004.
.Lawrence M. Friedman, Crime and Punishment in American History, 1993. Basic Books. New York, NY.
David M. Horton and Ryan Kellus Turner, Lone Star Justice, Eakin Press 1999, pgs. 10-60.
Id.
Ruth Ann Strickland Restorative Justice, pg. 37.  Peter Lang Press, 2004.
U.S. Fed. News, October 9, 2004.
Id.
Aileen Adams & David Osborne, Victims’ Rights and Services: A Historical Perspective and Goals for the Twenty-First Century, 33 McGeorge L. Rev. 673, 675 (2002).
Charles S. Clark, Crime Victims' Rights, CQ Researcher, July 22, 1994, at 639.
Mark Umbreit, “Restorative Justice through Juvenile Victim-Offender Mediation.” In Restorative Juvenile Justice: Repairing the Harm of Youth Crime, edited by G. Bazemore and L. Walgrave. Monsey, N.Y.: Criminal Justice Press, 1999.
Daniel Van Ness and Pat Nolan, Legislation for Restorative Justice, 10 Regent U.L. Rev. 53, 66 (1998).
Leena Kurki, Restorative and Community Justice in the United States, 27 Crime & Just. 235 (2000)(internal citations omitted).
Ted Wachtel, Restorative Justice in Everyday Life: Beyond the Formal Ritual, at http://www.restorativepractices.org/library/anu.html.
Kristen F. Grunewald & Priya Nath, Defense-Based Victim Outreach: Restorative Justice in Capital Cases, 15 Cap. Def. J. 326 (2003).
Daniel Van Ness and Pat Nolan, Legislation for Restorative Justice, 10 Regent U.L. Rev. 54 (1998).
Id.
Green v. State, 880 S.W.2d 797, 802 (Tex. App., - Houston [1st Dist.] 1994).
See http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=79&SESS=R&CHAMBER=H&BILLTYPE=B&BILLSUFFIX=01751&VERSION=5&TYPE=B
House Bill 1751 Bill Analysis.  See http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=79&SESS=R&CHAMBER=H&BILLTYPE=B&BILLSUFFIX=01751&VERSION=4&TYPE=A
See 2004 Crime Victims’ Compensation Fund Annual Report.  Available at http://www.oag.state.tx.us/AG_Publications/pdfs/2004cvc_annual.pdf.
See http://www.tdcj.state.tx.us/publications/cjad/rc97.pdf.
Texas Comptroller of Public Accounts Fiscal Notes, “One Last Chance,” December 2002, available at http://www.window.state.tx.us/comptrol/fnotes/fn0301/one.html.
Id.
Community Corrections Facilities Outcome Study, Texas Department of Criminal Justice, January 1999.
See Victim Division Services website available at http://www.tdcj.state.tx.us/victim/victim-home.htm
Texas Department of Criminal Justice, Fiscal Year 2004 Statistical Summary, December 2004.
Texas Department of Criminal Justice, Fiscal Year 2004 Statistical Summary, December 2004.
Initial Process and Outcome Evaluation of Drug Courts in Texas, Criminal Justice Policy Council, January 2003, available at http://www.cjpc.state.tx.us/reports/parprob/03drugcrts.pdf.
Id.
Report to Senate Criminal Justice Interim Committee, Texas Community-Based Substance Abuse Treatment Programs, March 13, 2002, available at http://www.tdcj.state.tx.us/publications/cjad/fact-sheets/Senate_Report_Substance_Abuse_3-13-02.pdf.
Texas Comptroller of Public Accounts Fiscal Notes, Sanctions and Second Chances, June 2005, available at http://www.window.state.tx.us/comptrol/fnotes/fn0506/sanctions.html.
Ward, Mike, Probation with motivation, Austin American-Statesman , March 6, 2005, pg. A1.
Crosby, Keshia, Making the case for youth courts, Nation’s Cities Weekly, May 16, 2005, pg. 10.
Teen Court Association of Texas Fact Sheet, available at http://www.texasteencourt.com/facts.aspx.
Jeffrey A. Butts and Janeen Buck, Teen Courts: A Focus on Research, U.S. Department of Justice, October 2000, available at http://www.ncjrs.org/pdffiles1/ojjdp/183472.pdf.
Nowell, Scott, Face to Face, Houston Press, September 27, 2001.
Stowell, Cindy, Victim-Offender Programs Offer Healing, The Daily Texan, April 14, 2005.
See http://www.tdcj.state.tx.us/victim/victim-vomd.htm.
See http://www.utexas.edu/research/cswr/projects/pj0199.html.
Meeting with Dr. Marilyn Armour, June 14, 2005.
Umbreit, M., with R. Coates and B. Kalanj. 1994. Victim Meets Offender: The Impact of Restorative Justice and Mediation. Monsey, N.Y.: Criminal Justice Press.
Associated Press, July 17, 2002.
Timm, Ed, “Victims hope to turn inmates around; Hutchins State Jail welcomes program for those close to release,” Dallas Morning News, March 10, 2002, pg. 47A.
See http://www.bridgestolife.org.
Criminal Justice Policy Council, Update in Statewide Recidivism Rates of Offenders Released from Texas Prisons (Austin, Texas, September 6, 2000), p. 2.
Criminal Justice Policy Council, Biennial Report to the 78th Texas Legislature, January, 2003.
Timm, Ed, “Victims hope to turn inmates around; Hutchins State Jail welcomes program for those close to release,” Dallas Morning News, March 10, 2002, pg. 47A.
See http://www.ifiprison.org/channelroot/home/aboutprogram.htm.
Criminal Justice Policy Council, Initial Process and Outcome Evaluation of the InnerChange Freedom Initiative: The Faith-Based Prison Program in TDCJ, February, 2003, available at http://www.cjpc.state.tx.us/reports/adltrehab/IFIInitiative.pdf.
See House Bills 338 and 482.
Leena Kurki, Restorative and Community Justice in the United States, 27 Crime & Just. 235, 283 (2000).
Leena Kurki, Restorative and Community Justice in the United States, 27 Crime & Just. 235, 284 (2000).
Bonta, James, Jennifer Rooney, and Suzanne Wallace-Capretta. Restorative Justice: An Evaluation of the Restorative Resolutions Project. Ottawa: Solicitor General Canada, 1998.
Bessler, John D., The Public Interest and the Unconstitutionality of Private Prosecutors, 47 Ark. L. Rev., 518-521, 1999.
Id. at 529.
Cardenas, Juan, The Crime Victim in the Prosecutorial Process, Harvard J. L. & Pub. Pol., 9 Spring 357-98, 1986.
Benson, Bruce, Crime Control Through Private Enterprise, The Independent Review 2(3), Winter 1998, pgs. 361-62.
Id.
Telephone Conversation with John Sage, July 7, 2005.
Kay, Julie,  LSU graduate's program pairs criminals, crime victims, The Advocate (Baton Rouge, Louisiana),  February 5, 2005, pg. 1F.
The National Center on Addiction and Substance Abuse, Behind Bars: Substance Abuse and America’s Prison Population, by Columbia University, by Steven Belenko, Jordon Peugh, Margaret Usdansky, Barbara Kurzweil, Harry Liu, and Susan Foster (New York, New York, January 1998),
Report to Senate Criminal Justice Interim Committee, Texas Community-Based Substance Abuse Treatment Programs, March 13, 2002, available at http://www.tdcj.state.tx.us/publications/cjad/fact-sheets/Senate_Report_Substance_Abuse_3-13-02.pdf.
See U.S. Dep't of Justice, NCJ 174463, July 1999.
Texas Department of Criminal Justice, Strengthening Community Supervision, December 13, 2004, available at http://www.tdcj.state.tx.us/publications/cjad/Strengthening_Community_Supervision.pdf.
Comments by State District Judge Mark Luitjen, Texas Public Policy Foundation Primer on Probation Reform, April 12, 2005.
Texas Department of Criminal Justice, Strengthening Community Supervision, December 13, 2004, available at http://www.tdcj.state.tx.us/publications/cjad/Strengthening_Community_Supervision.pdf.
Moritz, John, House bill reduces terms of probation, Fort Worth Star-Telegram, May 25, 2005, pg. 1B.
Comments by State District Judge Mark Luitjen, Texas Public Policy Foundation Primer on Probation Reform, April 12, 2005.
Community Corrections Facilities Outcome Study, Texas Department of Criminal Justice, January 1999.
Community Corrections Facilities Outcome Study, Texas Department of Criminal Justice, January 1999.
Dave Wilson et al., A Systematic Review of Drug Court Effects on Recidivism, Paper presented at the Meeting of the American Society of Criminology (2002). 
Denise C. Gottfredson, et al., Effectiveness of Drug Treatment Courts: Evidence from a Randomized Trial, 2 Criminology & Pub. Pol’y 2, 171 (2003).
See National Drug Court Institute Drug Court Facts, available at http://www.ndci.org/courtfacts.htm.
Janet Elliott and Steve McVicker, Cash-strapped prisons almost full; Crisis comes as funds are needed for education, CPS, The Houston Chronicle, January 19, 2005, pg. 1.
Governor Rick Perry’s Veto Proclamation, available at http://www.governor.state.tx.us/divisions/press/veto2005/veto2005_files/hb2193.pdf.
Donna M. Bishop et al., The Transfer to Criminal Court: Does It Make a Difference?, 42 Crime & Delinq. 171, 183 (1996);   
Donna Wills, Domestic Violence: The Case for Aggressive Prosecution, 7 UCLA Women’s L.J. 173 (1997).
Clare Dalton & Elizabeth M. Schneider, The Unwilling Witness, New York Times, Feb. 21, 1996, at A19; Linda G. Mills, Intuition and Insight: A New Job Description for the Battered Woman's Prosecutor and Other More Modest Proposals, 7 UCLA Women's L.J. 183, 185-86 (1997).
See Escape fails to cast shadow on security, Houston Chronicle, March 4, 2001, pg. 2.  (noting that only 39 percent of Texans approve of the overall job being done by the Texas Department of Criminal Justice.)
1	A letter to the editor in a London newspaper rather bluntly reflected the attitude of the global chattering class towards Texas’ criminal justice system. See Letter to the Editor: Has Mr. Bush forgotten his own atrocities?, Mail on Sunday (May 16, 2004) 79. (Stating: “Why is the world so surprised and outraged over the American abuse of Iraqi prisoners? President Bush says his country does not condone such atrocities and yet his own prisons throughout America stand testament to the fact that abuse and recrimination are not only rife, but condoned and encouraged by those entrusted with prisoners' welfare. America has a policy of 'lock 'em up and throw away the key' and a President who, when Governor of Texas, sent more people to the execution chambers than ever before.”)
2	John Braithwaite, “Restorative Justice: Assessing Optimistic and Pessimistic Accounts,” Crime and Justice: A Review of Research 25 (Chicago: University of Chicago Press, 1999) 1-2.
3	Peggy M. Tobolowsky, “Victim Participation in the Criminal Justice Process: Fifteen Years After the President's Task Force on Victims of Crime,” New England Journal on Crime & Civil Confinement 25 (Winter 1999) 23, 90. 
4	Harold J. Berman, “The Background of the Western Legal Tradition in the Folklaw of the Peoples of Europe,” 45:3 University of Chicago Law Review (Spring 1978) 553.
5	Tobolowsky, supra note 2, at 23.
6	Manu Dharma Shastras 11.228-34.
7	Kristen F. Grunewald & Priya Nath, “Defense-Based Victim Outreach: Restorative Justice in Capital Cases,”  Capital Defense Journal 15 (2003) 315, 324.
8	Ibid.
9	Ibid.
10	Hon. Robert Yazzie, "Hozho Nahasdlu" “We Are Now In Good Relations: Navajo Restorative Justice,” St. Thomas Law Review 9 (1996) 117.
11	Todd R. Clear & David R. Karp, “Toward the Ideal of Community Justice,” National Institute of Justice Journal  21 (Oct. 2000).
12	Daniel W. Van Ness, Crime and Its Victims (March 1986) 66-68.
13	Richard E. Laster, “Criminal Restitution: A Survey of Its Past History and An Analysis of Its Present Usefulness,”  University of Richmond Law Review 5 (1970) 71, 79.
14	Tobolowsky, supra note 2, at 23; A.S. Diamond, Primitive Law (2d ed. 1950) 277-330. 
15	Ruth Ann Strickland, Restorative Justice (Peter Lang Press, 2004) 37.
16	Lawrence M. Friedman, Crime and Punishment in American History (New York: Basic Books, 1993).
17	David M. Horton & Ryan Kellus Turner, Lone Star Justice (Eakin Press, 1999) 10-60.
18	Ibid.
19	Ruth Ann Strickland, Restorative Justice (Peter Lang Press, 2004) 37.
20	U.S. Federal News (October 9, 2004).
21	Ibid.
22	Aileen Adams & David Osborne, “Victims’ Rights and Services: A Historical Perspective and Goals for the Twenty-First Century,” McGeorge Law Review 33 (2002) 673, 675.
23	Charles S. Clark, “Crime Victims' Rights,” CQ Researcher (July 22, 1994) 639.
24	Mark Umbreit, “Restorative Justice through Juvenile Victim-Offender Mediation.” Restorative Juvenile Justice: Repairing the Harm of Youth Crime (Monsey, N.Y.: Criminal Justice Press, 1999).
25	Daniel Van Ness and Pat Nolan, “Legislation for Restorative Justice,” Regent University Law Review 10 (1998) 53, 66.
26	Leena Kurki, “Restorative and Community Justice in the United States,” Crime & Justice 27 (2000) 235. (internal citations omitted).
27	Ted Wachtel, “Restorative Justice in Everyday Life: Beyond the Formal Ritual,” http://www.restorativepractices.org/library/anu.html.
28	Kristen F. Grunewald & Priya Nath, “Defense-Based Victim Outreach: Restorative Justice in Capital Cases,”  Capital Defense Journal 15 (2003) 326. 
29	Daniel Van Ness and Pat Nolan, “Legislation for Restorative Justice,” Regent University Law Review 10 (1998) 54.
30	Ibid.
31	Green v. State, 880 S.W.2d 797, 802 (Tex. App., Houston [1st Dist.] 1994).
32	See http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=79&SESS=R&CHAMBER=H&BILLTYPE=B&BILLSUFFIX=01751&VERSION=5&TYPE=B.
33	House Bill 1751 Bill Analysis.  See http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=79&SESS=R&CHAMBER=H&BILLTYPE=B&BILLSUFFIX=01751&VERSION=4&TYPE=A.
34	See 2004 Crime Victims’ Compensation Fund Annual Report.  Available at http://www.oag.state.tx.us/AG_Publications/pdfs/2004cvc_annual.pdf.
35	See http://www.tdcj.state.tx.us/publications/cjad/rc97.pdf.
36	See Texas Comptroller of Public Accounts Fiscal Notes, “One Last Chance,” December 2002, available at http://www.window.state.tx.us/comptrol/fnotes/fn0301/one.html.
37	Ibid.
38	“Community Corrections Facilities Outcome Study,” Texas Department of Criminal Justice (January 1999).
39	See Victim Division Services website available at http://www.tdcj.state.tx.us/victim/victim-home.htm.
40	“Fiscal Year 2004 Statistical Summary,” Texas Department of Criminal Justice (December 2004).
41	“Fiscal Year 2004 Statistical Summary,” Texas Department of Criminal Justice (December 2004).
42	Initial Process and Outcome Evaluation of Drug Courts in Texas, Criminal Justice Policy Council (January 2003), available at http://www.cjpc.state.tx.us/reports/parprob/03drugcrts.pdf.
43	Ibid.
44	Report to Senate Criminal Justice Interim Committee, Texas Community-Based Substance Abuse Treatment Programs (March 13, 2002), available at http://www.tdcj.state.tx.us/publications/cjad/fact-sheets/Senate_Report_Substance_Abuse_3-13-02.pdf.
45	See Texas Comptroller of Public Accounts Fiscal Notes, Sanctions and Second Chances (June 2005), available at http://www.window.state.tx.us/comptrol/fnotes/fn0506/sanctions.html.
46	Mike Ward, “Probation with motivation,” Austin American-Statesman (March 6, 2005) A1.
47	Keshia Crosby, “Making the case for youth courts,” Nation’s Cities Weekly (May 16, 2005) 10.
48	Teen Court Association of Texas Fact Sheet, available at http://www.texasteencourt.com/facts.aspx.
49	Jeffrey A. Butts and Janeen Buck, “Teen Courts: A Focus on Research,” U.S. Department of Justice (October 2000), available at http://www.ncjrs.org/pdffiles1/ojjdp/183472.pdf.
50	Scott Nowell, “Face to Face,” Houston Press (September 27, 2001).
51	Cindy Stowell, “Victim-Offender Programs Offer Healing,” The Daily Texan (April 14, 2005).
52	See http://www.tdcj.state.tx.us/victim/victim-vomd.htm.
53	See http://www.utexas.edu/research/cswr/projects/pj0199.html.
54	Meeting with Dr. Marilyn Armour (June 14, 2005).
55	M. Umbreit, with R. Coates and B. Kalanj. Victim Meets Offender: The Impact of Restorative Justice and Mediation (Monsey, N.Y.: Criminal Justice Press, 1994).
56	Associated Press (July 17, 2002).
57	Ed Timm, “Victims hope to turn inmates around; Hutchins State Jail welcomes program for those close to release,” Dallas Morning News (March 10, 2002) 47A.
58	See http://www.bridgestolife.org.
59	“Update in Statewide Recidivism Rates of Offenders Released from Texas Prisons,” Criminal Justice Policy Council (Austin, Texas, September 6, 2000) 2.
60	“Biennial Report to the 78th Texas Legislature,” Criminal Justice Policy Council (January, 2003).
61	Ed Timm, “Victims hope to turn inmates around; Hutchins State Jail welcomes program for those close to release,” Dallas Morning News (March 10, 2002) 47A.
62	See http://www.ifiprison.org/channelroot/home/aboutprogram.htm.
63	“Initial Process and Outcome Evaluation of the InnerChange Freedom Initiative: The Faith-Based Prison Program in TDCJ,” Criminal Justice Policy Council (February, 2003), available at http://www.cjpc.state.tx.us/reports/adltrehab/IFIInitiative.pdf.
64	See House Bills 338 and 482.
65	Leena Kurki, “Restorative and Community Justice in the United States,” Crime & Justice 27 (2000) 235, 283.
66	Ibid. at 235, 284.
67	James Bonta, Jennifer Rooney, and Suzanne Wallace-Capretta. “Restorative Justice: An Evaluation of the Restorative Resolutions Project.” (Ottawa: Solicitor General Canada, 1998).
68	John D. Bessler, “The Public Interest and the Unconstitutionality of Private Prosecutors,” Arkansas Law Review 47(1999) 518-521.
69	Ibid. at 529.
70	Juan Cardenas, “The Crime Victim in the Prosecutorial Process,” Harvard Journal of Law & Public Policy 9 (Spring 1986) 357-98.
71	Bruce Benson, “Crime Control Through Private Enterprise,” The Independent Review 2:3 (Winter 1998) 361-62.
72	Ibid.
73	Telephone Conversation with John Sage (July 7, 2005).
74	Julie Kay, “LSU graduate's program pairs criminals, crime victims,” The Advocate (Baton Rouge, Louisiana, February 5, 2005) 1F.
75	Steven Belenko, Jordon Peugh, Margaret Usdansky, Barbara Kurzweil, Harry Liu, and Susan Foster, “Behind Bars: Substance Abuse and America’s Prison Population,” The National Center on Addiction and Substance Abuse (New York, NY: Columbia University, January 1998).
76	“Texas Community-Based Substance Abuse Treatment Programs,” Report to Senate Criminal Justice Interim Committee (March 13, 2002) available at http://www.tdcj.state.tx.us/publications/cjad/fact-sheets/Senate_Report_Substance_Abuse_3-13-02.pdf.
77	See U.S. Dep't of Justice, NCJ 174463 (July 1999).
78	“Strengthening Community Supervision,” Texas Department of Criminal Justice (December 13, 2004) available at http://www.tdcj.state.tx.us/publications/cjad/Strengthening_Community_Supervision.pdf.
79	Comments by State District Judge Mark Luitjen, Texas Public Policy Foundation Primer on Probation Reform (April 12, 2005).
80	“Strengthening Community Supervision,” Texas Department of Criminal Justice (December 13, 2004) available at http://www.tdcj.state.tx.us/publications/cjad/Strengthening_Community_Supervision.pdf.
81	John Moritz, “House bill reduces terms of probation,” Fort Worth Star-Telegram (May 25, 2005) 1B.
82	Comments by State District Judge Mark Luitjen, Texas Public Policy Foundation Primer on Probation Reform (April 12, 2005).
83	“Community Corrections Facilities Outcome Study,” Texas Department of Criminal Justice (January 1999).
84	Ibid.
85	Dave Wilson et al., “A Systematic Review of Drug Court Effects on Recidivism,” paper presented at the Meeting of the American Society of Criminology (2002). 
86	Denise C. Gottfredson, et al., “Effectiveness of Drug Treatment Courts: Evidence from a Randomized Trial,”  Criminology & Public Policy 2 (2003) 171.
87	See “National Drug Court Institute Drug Court Facts,” available at http://www.ndci.org/courtfacts.htm.
88	Janet Elliott and Steve McVicker, “Cash-strapped prisons almost full; Crisis comes as funds are needed for education, CPS,” Houston Chronicle (January 19, 2005) 1A.
89	“Governor Rick Perry’s Veto Proclamation,” available at http://www.governor.state.tx.us/divisions/press/veto2005/veto2005_files/hb2193.pdf.
90	Donna M. Bishop et al., “The Transfer to Criminal Court: Does It Make a Difference?” Crime & Delinquency 42 (1996) 171, 183.
91	Donna Wills, “Domestic Violence: The Case for Aggressive Prosecution,” UCLA Women’s Law Journal 7 (1997) 173.
92	Clare Dalton & Elizabeth M. Schneider, “The Unwilling Witness,” New York Times (Feb. 21, 1996) A19; Linda G. Mills, “Intuition and Insight: A New Job Description for the Battered Woman's Prosecutor and Other More Modest Proposals,” UCLA Women's Law Journal 7 (1997) 183, 185-86.
93	“Escape fails to cast shadow on security,” Houston Chronicle (March 4, 2001) 2.  (Noting that only 39 percent of Texans approve of the overall job being done by the Texas Department of Criminal Justice.)
End Notes
** The 79th Legislature approved funding for 500 additional beds.
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About This Report
Restorative justice practices seek to empower crime victims, repair the harm done to victims, restore personal and community relationships severed by crime, and reduce recidivism by conveying to offenders the impact of their crime on others. 

This report highlights several existing successful restorative justice programs in Texas and offers recommendations based on effective restorative practices in other jurisdictions. Because crime is first and foremost an offense against the victim—victims should be provided with enhanced restitution, greater input in sentencing, and a mechanism for securing prosecution when local prosecutors decline to act. 

With the state's prisons approaching capacity with 150,000 inmates and more than half a million Texans on parole or probation, the key to reducing long-term incarceration and supervision costs is lowering the recidivism rate. This requires transforming, not simply warehousing, offenders through initiatives such as victim-offender interaction programs that emphasize accountability and penance.
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