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“There is an urgent need to address the as-
tronomical growth in the prison popula-

tion, with its huge cost in dollars and lost hu-
man potential….The criminal justice system is 
broken, and conservatives must lead the way in 
fixing it.”     ~Newt Gingrich and Pat Nolan2 

Challenges Facing the Federal  
Criminal Justice System 
The federal prison population, which currently 
exceeds 218,000 prisoners, has increased at an 
alarming rate for about three decades.3 Since 
1980, the number of federal prisoners has 
grown by over 700 percent, while the U.S. pop-
ulation has only grown by slightly more than 
32 percent.4 

It is generally true that both state and federal 
prison populations rapidly outpaced popula-
tion growth throughout the 1980s and 1990s, 
but in recent years, many state prison popula-
tions have declined, while the federal prison 
population keeps growing.5 In 2012, the Bureau 
of Justice Statistics reported that the total pop-
ulation of incarcerated persons in the United 
States had decreased for four consecutive years 
from 2008 to 2011, but the decline came entire-
ly at the state level.6 The federal system contin-
ued to gain prisoners.

When the first federal prison, in Fort Leaven-
worth, Kansas, was partially opened in 1903, it 
contained a total of 418 federal prisoners.7 In 
1930, President Herbert Hoover signed legisla-
tion formally establishing the Federal Bureau 
of Prisons (BOP) to “provide more … humane 
care for federal inmates, to professionalize the 
prison service, and to ensure consistent and 
centralized administration.”8 The BOP, in 1931, 
managed 13,035 prisoners in 14 facilities. In 
1940, the number of prisoners increased to 

24,797. From 1940 until 1980, the federal pris-
on population hovered just above or just below 
20,000.9 

The population exploded, however, after the 
passage of the Comprehensive Crime Control 
Act of 1984, a major criminal justice overhaul 
which largely eliminated federal parole, re-
duced good time credits, and transferred many 
sentencing decisions from the judiciary to 
Congress.10 

Table 1: Federal Prison Population 
Growth 1940-201211 

The federal prison budget grew as the federal 
prison population grew. The BOP budget in-
creased by an average of $197 million per year 
from Fiscal Year (FY) 1980 to FY 2010, a total 
increase of approximately 1,700 percent.12 The 
current BOP budget is 25 percent of the entire 
Department of Justice (DOJ) budget, and a 
2012 Urban Institute study concluded that “if 
present trends continue, the share of the DOJ 
budget consumed by BOP will [approach] 30 
percent in 2020.”13 The FY 2013 budget request 
for BOP, $6.9 billion, was 4.2 percent higher 
than the budget enacted in FY 2012.14 The in-
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Year Federal Prison Population

1930 12,185

1940 19,921

1950 17,632

1960 23,469

1970 20,038

1980 24,252

1990 54,913

2000 145,416

2010 209,771

2012 218,700
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creasing cost of prisons is not only a fiscal concern. It has 
public safety consequences because the swelling BOP bud-
get crowds out other important DOJ functions, such as 
crime prevention and investigation.15 

Furthermore, federal prisons are overcrowded, which may 
lead to increases in prisoner misconduct.16 As of Septem-
ber 2012, the prison system operated at 39 percent above 
capacity.17 High-security and medium security facilities for 
male inmates are especially overburdened, operating at 47 
percent and 51 percent over capacity in 2012, respectively.18  
Temporary solutions, such as double and triple-bunking 
and housing prisoners in non-residential areas, are com-
monplace, but these practices create public safety concerns 
by undermining the ability of the corrections system to pro-
vide effective recidivism-reduction programming.19

Expansions of the federal prison system have been pro-
posed to deal with these problems.20 Such proposals, how-
ever, do not solve the fundamental spending problem. They 
merely ignore perpetual prison population growth.

The expansion of federal prosecution into areas traditional-
ly governed by the police function of the states—the “over-
federalization” of crime—has played a significant role in the 
increase of the federal prison population.21 For example, in 
1980, 4,749 drug offenders accounted for 25 percent of the 
federal prison population, but in 2009, a total of 95,205 drug 
offenders accounted for 51 percent of the federal prison 
population.22 For some in this category, such as drug king-

pins or white collar criminals like Bernie Madoff, justice 
may require lengthy sentences. These criminals, however, 
represent only a portion of the prison population. Many in 
federal prisons are drug offenders who traditionally would 
have been dealt with in state criminal justice systems.23  
Moreover, these offenders, many of whom are low-level and 
low-risk, often serve lengthy federal sentences with limited 
avenues for earning early release.24 Justice Antonin Scalia, 
in testimony before the Senate Judiciary Committee, has 
observed that “it was a great mistake to put routine drug 
offenses into the federal courts.”25

Another driver of the growing federal prison population 
is the manner in which sentence lengths dramatically in-
crease due to a variety of sentencing enhancements that 
are stacked upon an underlying charge. Many states have 
moved to more flexible sentencing approaches in the last 
several years that recognize judges and juries—not legis-
latures—are best able to tailor an appropriate sentence to 
the unique facts of a case. Texas, for example, generally fol-
lows an effective and well-regarded model of indeterminate 
sentencing. The federal prison system, however, eschews 
the Texas model, and adheres ever-more closely to Califor-
nia’s counterproductive model of determinate sentencing.26  
From 1991 to 2011, the number of mandatory federal pen-
alties almost doubled, and it has been argued that because 
these penalties are listed in the U.S. Sentencing Guidelines, 
they have a collateral effect on other penalties which must 
increase “in order to keep a sense of proportionality.”27

Indeed, these inflexible penalties are arguably superfluous 
in light of the federal sentencing guidelines.28 Moreover, 
they may lead to unjust outcomes and effectively substitute 
prosecutorial discretion for judicial discretion because the 
prosecutor, by selecting the charge, is also selecting the sen-
tence.29 Former Chief Justice of the United States William 
Rehnquist criticized these sentencing schemes by saying 
that they have “led to an inordinate increase in the … pris-
on population and will require huge expenditures to build 
new prison space.”30 Supreme Court Justice Anthony Ken-
nedy has been equally critical.31

Still another driver of the increasing federal prison popu-
lation is ineffective community supervision. In FY 2010, 
about one in seven BOP admissions were supervision vio-
lators.32 In 2012, a report on recidivism among offenders on 
federal community supervision that was prepared for the 

Drivers of Growing Federal Prison Population: 
Overfederalization, Inflexible Sentencing 
Designs, & Ineffective Community Supervision

As of September 2012, the prison 
system operated at 39 percent above 
capacity. High-security and medium 
security facilities for male inmates are 
especially overburdened, operating 
at 47 percent and 51 percent over 
capacity in 2012, respectively.
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Bureau of Justice Statistics and the Office of Probation and 
Pretrial Services concluded that substance abuse, mental 
health issues, and difficulty in obtaining employment are all 
risk factors for recidivism.33 DOJ resources could be direct-
ed towards addressing these risk factors, but as mentioned 
above, spending on incarceration crowds out spending for 
these operations.

In short, after years of well-intentioned but imprudent 
policy decisions, the federal prison system is riddled with 
costly problems. Punishment is often disproportionate, 
judicial discretion has been curtailed, expensive incarcera-
tion is sometimes used on offenders regardless of whether 
public safety benefits from it, good behavior and recidivism 
reduction are not effectively incentivized, and the scope of 
the federal criminal law has exceeded its appropriate reach. 
Federal prosecution and incarceration should be reserved 
for appropriate criminals, notably those guilty of crimes 
which fall outside of the scope of the states’ police powers or 
high-level offenders which the federal system is particularly 
well-suited to prosecute and punish.

Taking Cues from the States—
Especially Texas
The challenges described above are not historically unique 
to the federal system. Several states faced comparable over-
crowding crises in recent years, but they responded by cut-
ting prison populations and costs without reducing public 
safety. Between 2000 and 2010, 17 states managed to reduce 
both their crime rates and their incarceration rates.34  This 
suggests that increases in incarceration are not necessarily 
responsible for decreases in crime.35

This is not as counter-intuitive as it might seem at first 
blush. According to social scientists Bert Useem and Anne 
Morrisson Piehl, incarceration reduces crime but yields di-
minishing returns. In fact, Useem and Piehl go yet one step 
further when describing the results of their research:

[T]hese results go beyond the more typical claim of 
declining marginal returns. Rather, they document ac-
celerating declining marginal returns, that is, a percent 
reduction in crime that gets smaller with ever-larger 
prison populations. The findings imply several conclu-
sions about the usual constant-elasticity, statistical anal-
yses of incarceration’s effect on crime: (1) at low levels 

of incarceration, these analyses underestimate the nega-
tive relationship between incarceration and crime; (2) 
at higher levels of incarceration, the analyses overstate 
the negative effect; and (3) analyses from one time pe-
riod cannot be extrapolated to other points in time with 
vastly different incarceration experience.36

Commenting in part on Piehl and Useem’s research, crimi-
nologist John DiIulio observed that “[t]he justice system is 
becoming less capable of distributing sanctions and super-
vision rationally, especially where drug offenders are con-
cerned.”37  The upshot is that, at a certain point, incarcera-
tion is not the optimal method for ensuring public safety. 
Public safety may also improve, at least in part, through 
stronger community corrections and improved reentry.

Texas, for example, offers an excellent model that federal re-
form could reasonably emulate. In 2007, in lieu of construct-
ing approximately 17,000 more prison beds and a spending 
increase of approximately $2.63 billion through 2012,38 the 
Texas Legislature opted to implement proven supervision 
and treatment programs for $241 million, with recidivism 
reduction as the primary goal.39 Since 2007, Texas legisla-
tors have focused on expanding community-based options 
like accountability courts and halfway houses,40 and the 
years in which these changes were implemented have coin-
cided with declining crime rates in Texas that have reached 
their lowest level since 1973.41 In the process, Texas avoided 
spending nearly $2 billion dollars which would have other-
wise been spent on prison beds. It is notable that the decline 
in crime is occurring as the state relies less, not more, on 
incarceration. In 2011, for the first time in modern history, 
Texas actually closed a prison, the Central Unit in the city 
of Sugarland.42 (By contrast, in April of 2013, U.S. Rep. Hal 
Rogers indicated that Congress may soon allocate funds for 
a new federal prison in Letcher County, Kentucky.43)

Texas policymakers accomplished this by focusing on 
recidivism reduction and incentivizing good conduct. For 
appropriate offenders, alternatives to incarceration such 
as evidence-based intervention and treatment programs, 
problem-solving (accountability) courts, and community 
supervision with electronic monitoring have been used. 
These alternatives have been shown for many offenders 
to produce a greater reduction in crime with each dollar 
spent.44
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The national Right On Crime campaign presents six 
principles to guide state-level criminal justice reform. 
All six of the principles are equally applicable to federal 
criminal justice reform:

1.	 As with any government program, the criminal justice 
system must be transparent and include performance 
measures that hold it accountable for its results in 
protecting the public, lowering crime rates, reducing re-
offending, collecting victim restitution, and conserving 
taxpayers’ money. 

2.	 Crime victims, along with the public and taxpayers, 
are among the key “consumers” of the criminal justice 
system; the victim’s conception of justice, public safety, 
and the offender’s risk for future criminal conduct 
should be prioritized when determining an appropriate 
punishment.

3.	 The corrections system should emphasize public safety, 
personal responsibility, work, restitution, community 
service, and treatment—both in probation and parole, 
which supervise most offenders, and in prisons.

4.	 An ideal criminal justice system works to reform 
amenable offenders who will return to society through 
harnessing the power of families, charities, faith-based 
groups, and communities.

5.	 Because incentives affect human behavior, policies 
for both offenders and the corrections system must 
align incentives with our goals of public safety, victim 
restitution and satisfaction, and cost-effectiveness, 
thereby moving from a system that grows when it fails 
to one that rewards results. 

6.	 Criminal law should be reserved for conduct that is 
either blameworthy or threatens public safety, not 
wielded to grow government and undermine economic 
freedom. 

Four Broad Policy Recommendations
To maximize the public safety return on taxpayer invest-
ment, the federal prison system needs to be reformed. Al-

ternatives to incarceration, such as treatment and commu-
nity-based corrections, are generally less costly and more 
effective, and they should be better utilized. Costly incar-
ceration should be reserved for those who truly warrant 
it, due to public safety, deterrence, or retribution consid-
erations. Good behavior and recidivism reduction should 
be incentivized by tying time served to earned time credits. 
The federal government should implement better strate-
gies to improve ex-offender reentry and limit the “collateral 
consequences” of incarceration. Above all, federal crimes 
should be limited to those outside the scope of state police 
powers and which federal agencies are uniquely suited to 
prosecute.

A Greater Focus on Community Corrections
Fundamentally, the federal prison system needs a greater 
focus on community corrections. For example, after serv-
ing a portion of his sentence in prison, a suitable federal 
inmate could be stepped down to a community-based op-
tion (with appropriately graduated sanctions) such as work 
release, a day reporting center, or a halfway house. By con-
tracting with state or non-profit operators, substantial cost-
savings could be realized, as time spent at community cor-
rections facilities is generally less costly ($70.79/day) than 
incarceration in federal prisons ($77.49/day).46 The annual 
cost of community supervision is approximately $3,433 per 
offender; by contrast, the average cost of incarcerating a 
minimum security inmate is $21,006 annually.47 This would 
facilitate reentry in close proximity to the community from 
which the offender came, where positive supports such as 
families, churches, and social service organizations can be 
better leveraged to promote successful reintegration.

Congress might also consider policy changes that allow 
courts, using appropriate risk assessment instruments, to 
place more federal inmates on probation, an idea consid-
ered in a 2013 Congressional Research Service report.48 
The report noted that a federal judge’s ability to sentence an 
offender to probation is somewhat limited under the fed-
eral sentencing guidelines.49 Nevertheless, the report also 
concluded that because the U.S. Supreme Court has deter-
mined the guidelines to be advisory, judges are not entirely 
without flexibility.50

Of course, genuine reform means not just more community 
supervision, but better supervision—what some state-level 
reformers refer to as “supervision with teeth.”

Genuine Reform of the Federal Criminal Justice 
System Should Be Guided by Six Principles45
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At the state level, electronic monitoring has been espe-
cially instrumental in improving the supervision of offend-
ers. The tool enables a supervising agency to determine 
whether an offender is at work, attending treatment, in a 
prohibited zone, or violating a curfew. One study found of-
fenders being electronically monitored were 89-95 percent 
less likely to be revoked for a new offense, perhaps because 
they better appreciate the likelihood of being caught if they 
abscond.51 Although electronic monitoring is not a pana-
cea (it will not replace the human relationship necessary in 
community corrections), federal policymakers should con-
sider whether home confinement with electronic monitor-
ing could be expanded among inmates in low-security and 
medium-security facilities.

Expansion of Good Time Credits
In the federal system, good time credits are given to inmates 
who have “displayed exemplary compliance with institu-
tional disciplinary regulations.” These credits, which are the 
primary means of sentence reduction, are effectively capped 
at 47 days per year sentenced.52 Thus, the vast majority of fed-
eral inmates serve more than 87 percent of their sentences, 
and the average time served is a relatively long 9.5 years.53

No offender is entitled to time off his or her prison term, 
but states like Texas with a strong tradition of law and order 
have enacted earned time policies that apply to prisoners 
who are not among the most serious offenders, recognizing 
the basic truth that incentives affect behavior and, there-
fore, earned time can enhance compliance and the moti-
vation to complete vocational, educational, and rehabilita-
tive programs. In 2011, Texas took the additional step of 
expanding the good time credits for some offenders in state 
jails in addition to those in prison.54

The states that have adopted more robust earned time pro-
grams than the federal system, such as Texas, Kansas, and 
Colorado, have appropriately limited the programs to low-
level offenders.55 Federal legislation should do the same. 
Furthermore, the BOP should consider granting earned 
time to inmates who complete rehabilitative programs that 
are not related to substance abuse, such as those programs 
related to anger management and other mental health 
problems.56

In many states, including Georgia, Ohio, and Pennsylvania, 
expansions of good time credits and a broad philosophical 

shift away from determinate sentencing polices have been 
coupled with improvements to community supervision for 
drug offenders. A RAND Institute study argues in favor of 
this approach, having determined that with the important 
exception of drug dealing by major kingpins, determinate 
sentences for drug offenders are not cost-effective.57 Fur-
thermore, there appears to be no correlation between such 
sentences and recidivism rates.58

Facilitating Reentry and Limiting 
Collateral Consequences
Many states have begun to target recidivism-reduction as 
the key to reducing incarceration costs. In 2008, Arizona 
passed the Safe Communities Act, legislation which—
among other things—established stronger incentives for 
probationers to get jobs. Kentucky’s Public Safety and Of-
fender Accountability Act of 2011 also focused, in part, on 
improving the incentives for ex-offenders to find and keep 
jobs, and it is expected to reduce the state prison population 
by 3,000 and save $422 million.59

Often, the key to helping ex-offenders find and keep jobs is 
removing the “collateral consequences” of a conviction. As 
Dr. Mitch Pearlstein has explained:

Collateral sanctions [or consequences] include any legal 
penalty, disability, or disadvantage imposed automati-
cally upon conviction: for example, ineligibility for vari-
ous jobs, such as school-bus driver or property manager 
for an apartment building. Collateral consequences en-
compass the full range of bad things and debilitating 
restrictions—official or unofficial, codified or not—that 
regularly confront people after they’ve served their sen-
tences.60

Kentucky’s Public Safety and 
Offender Accountability Act of 2011 

also focused, in part, on improving 
the incentives for ex-offenders to find 

and keep jobs, and it is expected to 
reduce the state prison population 

by 3,000 and save $422 million.
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Some state governments have addressed this issue through 
legislation seeking to remove arrests from criminal records 
if an arrest did not result in the filing of charges. Another 
option is to allow a judge to limit the access or visibility of 
parts of a criminal record after a sufficient amount of time 
has passed. The most sweeping solution, expungement of 
a crime, is appropriate only in limited circumstances—pri-
marily exoneration. Nondisclosure, however, would still 
allow the offense to be visible to judges, prosecutors, and 
law enforcement and to be reasonably used for sentenc-
ing enhancement purposes. Measures like this—which fall 
short of expungement—are appropriate in a wider array of 
cases based on such factors as the nature of the underlying 
offense and the length of time an ex-offender has been law-
abiding in the community and in compliance with all terms 
of supervision.

The American Legislative Exchange Council has even 
passed model legislation that extends greater tort liabil-
ity protections for employers who hire ex-offenders. (The 
ALEC legislation includes some obvious and appropriate 
safeguards—such as not extending liability protection to 
employers who hire sex offenders to work in child care.)

Congress has already considered some similar policies. One 
proposal, for example, would enhance an ex-offender’s abil-
ity to limit the disclosure of nonviolent offenses on his or 
her record. The federal government could do more, how-
ever. For instance, the Federal Bureau of Investigation (FBI) 
conducts many criminal background checks for prospec-
tive federal employees, and according to a report issued 
by the Department of Justice in 2006, around half of these 
records are incomplete or inaccurate because of arrest up-
dates that have not been submitted to the FBI.61 New legis-
lation from Congress could require the FBI to track down 

any incomplete information before releasing a rap sheet on 
an offender.

Reversing Overcriminalization
Finally, the federal prison system would benefit by paying 
more attention to a trend that state lawmakers increasingly 
try to avoid: overcriminalization, the tendency of govern-
ments to use the criminal law to regulate behavior that is 
not traditionally considered criminal.

Lobster fisherman Abner Schoenwetter, for example, 
served over six years in a federal prison for fishing-related 
violations, such as the importation of lobster tails in plas-
tic bags rather than cardboard boxes.62 Federal prosecutors 
concluded that his actions violated Honduran law, which, 
under the Lacey Act, they are empowered to interpret and 
enforce.63 There was a dispute within the Honduran gov-
ernment over whether Schoenwetter’s actions in fact vio-
lated the law of Honduras, but this did not prevent federal 
prosecutors from pressing charges and earning a convic-
tion.64 For over six years, taxpayer dollars that could have 
been applied to far more important DOJ investigative and 
crime prevention functions were instead used to incarcer-
ate Schoenwetter. As Justice Scalia noted in a different case:

It should be no surprise that as the volume [of crimi-
nal laws] increases, so do the number of imprecise laws. 
And no surprise that our indulgence of imprecisions 
that violate the Constitution encourages imprecisions 
that violate the Constitution. Fuzzy, leave-the-details-
to-be-sorted-out-by-the-courts legislation is attractive 
to the Congressman who wants credit for addressing a 
national problem but does not have the time (or perhaps 
the votes) to grapple with the nittygritty. In the field of 
criminal law, at least, it is time to call a halt.65

Overcriminalization is increasingly a part of discussions 
about state corrections reform. The American Legislative 
Exchange Council’s Public Safety Performance Project 
(PSP), for example, promotes model legislation for states 
that is aimed at reducing overcriminalization in state codes. 
Among other things, the PSP insists that criminal statutes 
contain strong mens rea protections so that limited car-
ceral resources are not spent on people who did not have 
the requisite state of mind to render their actions criminal. 
According to one analysis, “over 57 percent of the offenses 

Abner Schoenwetter, a lobster 
fisherman, served over six years in 
a federal prison for fishing-related 
violations, such as the importation of 
lobster tails in plastic bags rather than 
cardboard boxes.
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considered by the 109th Congress contained inadequate 
mens rea requirements.”66

Another problem that occurs at the state level, but which is 
also noticeable at the federal level, is the delegation of au-
thority for criminal law creation and enforcement to federal 
agencies. As Professor Erik Luna has commented:

The impact of [overcriminalization] has been exacerbat-
ed by the rise of the modern administrative state, erect-
ing a vast legal labyrinth buttressed by criminal penal-
ties in areas ranging from environmental protection and 
securities regulation to product and workplace safety. 
Many public welfare offenses, such as submitting an in-
correct report or serving in a managerial role when an 
employee violates agency regulations, expose otherwise 
law-abiding people to criminal sanctions.67

Former Attorney General Dick Thornburgh has called for 
the creation of a commission to study overcriminalization, 
and he has recommended that the commission be linked 
to a larger federal criminal justice reform effort.68 In May 
2013, the U.S. House of Representatives announced the cre-
ation of a bipartisan, 10-member task force to investigate 
the problem.69 The U.S. Senate should consider taking a 
similar step. 

Conclusion
It is sometimes said—citing a famous opinion by Justice 
Louis Brandeis—that the 50 states serve as ‘laboratories of 
democracy,’ and that states should learn from one anoth-
er’s successful policy experiments.70 But the federal system 
can also learn from their experiments. In a sensible politi-
cal environment, the national government’s public policy 
decisions would emulate state policy successes. In current 
criminal justice policy, states like Texas are leading the way, 
and the federal government would be wise to follow.
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