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Presumption: Shifting the Burden of Proof from
Property Owners to Condemnors

While steps have been made to restore property rights that
have been eroded through years of court rulings up through
the Kelo decision, there are still problems that need to be ad-
dressed. SB 18 is the latest attempt by the Texas Legislature to
protect private property rights. Most of the provisions of SB
18 are well-founded and will move eminent domain law in the
right direction. However, SB 18 does not contain a provision
explicitly shifting the burden of proof in a condemnation pro-
ceeding from the landowner to the condemnor.

SB 18 Status

« Does not address the problem of landowners bearing the
burden of proof when a government entity claims that it is
taking property that is necessary for a public use.

SB 18 Recommendation

» Require condemnors to bear the burden of proof that they
are taking land for a public use, and that the taking of the
land is necessary for that purpose.

The Texas Constitution serves as a limitation on eminent do-
main by requiring that property may only be taken for a “public
use”! In order for a government to condemn private property
in Texas, the taking must be for a public use and there must be
a public necessity for taking the particular piece of property:

There are two aspects to the ‘public use’ requirement.
First, the condemnor must intend a use for the property
that constitutes a ‘public use’ under Texas law. Second, the
condemnation must actually be necessary to advance or
achieve the ostensible public use.?

What happens when a question arises about whether a par-
ticular taking is for a public use and/or necessary for that use?

The Texas Supreme Court has been resolute that the determi-
nation of public use ultimately remains a judicial question. As
stated by the Supreme Court, “the ultimate question of wheth-
er a particular use is a public use is a judicial question to be
decided by the courts™

However, although the determination of public use is a judi-
cial question, “Texas courts traditionally afford great weight
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to legislative declarations that a given use of property is a pub-
lic use.* This deference is extended to both laws passed by the
Texas Legislature and to decisions of the governing bodies of
local governments. As the court says in Whittington v. City of
Austin, it applies “whether in the form of statutes generally au-
thorizing condemnation for that purpose or in a governmen-
tal body’s condemnation resolution regarding the particular
property” (internal references omitted).’

In practice, this means that it is up to a property owner to
prove that the city is doing something wrong in a condem-
nation proceeding, i.e., taking a property for something other
than a public use.

When the City of Arlington took property from Golddust
Twins Realty Corporation in connection with the construc-
tion of Arlington Stadium, a federal district court found the
taking illegal because Arlington had not properly demonstrat-
ed the taking was for a public purpose. The Fifth Circuit Court
of Appeals overruled the district court, finding:

The district court held that since parking was not the true
purpose of the condemnation, Arlington had the burden
to state an alternative purpose. When Arlington failed to
come forward with an alternative purpose, the court con-
cluded that Arlington wrongfully condemned Golddust’s
interest. We must disagree .... Golddust’s burden should
have been to show that Arlington condemned parcel C for
an unauthorized purpose.®

As long as a government entity follows proper procedures, it
is very difficult for a property owner to challenge a determina-
tion of public use in court.

The presumption or deference granted to entities that exercise
eminent domain does not end at determining public use. Once
a taking is determined to be for a public use, it is almost au-
tomatically assumed that the taking is also necessary for that
public use. The Texas Third Court of Appeals explains: “[N]
ecessity is presumed from ‘a determination by the condem-
nor of the necessity for acquiring certain property”” The court
continues, “Once the presumption of necessity arises, the de-
fendant can contest the fact of necessity only by establishing
affirmative defenses such as fraud, bad faith, or arbitrariness.”®

continued on back



In other words, a determination by the condemnor that the
taking is necessary is the final word in the absence of fraud,
bad faith, or abuse. As a Texas appeals court said in one case
where a property owner attempted to make a challenge on
necessity, the “condemnor’s discretion to determine what and
how much land to condemn for its purposes—that is, to deter-
mine public necessity—is nearly absolute™

The presumption provision in SB 7 passed in 2005 did elimi-
nate the presumption granted to government entities in sev-
eral areas. Specifically, it eliminated a presumption when a
government determines that a taking 1) does not confer a pri-
vate benefit, 2) is not a pretext for conferring a private benefit,
and 3) is not for economic development purposes. However, it
did not eliminate the presumption when it comes to a govern-
mental determination of public use or necessity.

As such, challenging a taking for public use is extremely dif-
ficult and very expensive for property owners. Not only does
the courts’ interpretation allow wide latitude for a taking enti-
ty to operate with respect to determinations of public use and
necessity, but it is up to the property owner to make this dif-
ficult case. Each step of the way, the original owner fights the
presumption and bears the heavy costs of litigation.

Thus if a property owner is successful, he may retain his land,
but he is out a large amount of attorney fees and other liti-
gation costs associated with often years of litigation. At this
point, the original owner would likely be better off just settling
for the original offer.

Recommendation
Remove the presumption condemnors receive on questions of

public use and necessity.

In SECTION 1 of SB 18, amend Sec. 2206.001, Govern-
ment Code, by adding a new subsection (f) to read as fol-
lows: “If a governmental or private entity attempts to take,

damage, or destroy property through the entity’s eminent
domain authority, the deter-mination of whether the pro-
posed use is a public use and whether the taking, damage,
or destruction of property for that use is necessary shall
be determined without regard to any legislative assertion
by a governmental or private entity that the use is public
or that the taking, damage, or destruction is necessary.’

In other words, if a condemnor wants to exercise its power of
eminent domain and a property owner challenges that taking
on the basis of public use or necessity, then it should be up to
the condemnor to prove that its taking is in accordance with
the law.

Conclusion

One special and two regular legislative sessions have passed
since the 2005 Kelo decision. While improvements have been
made, Texas law still treats property as a privilege granted by
the state rather than an inalienable right.

Yet, property rights are the basis of all other freedoms we en-
joy. If the government is going to allow our property to be
taken under the power of eminent domain, then it ought to
be up to the government—not the property owner—to prove
that the taking is legal.

The changes recommended here will provide greater incen-
tives for governments to take property only for legitimate
public uses and only when the property is necessary for such
a use, and therefore reduce the need for property owners
and governments to spend time and money on costly court
proceedings. %

This is the third of the Foundation’s three analyses of SB 18’
treatment of Texas landowners’ property rights.
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