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Sunset hearing could cast shadow over TCEQ

Foes: Agency too soft on oil, coal, chemicals

By MATTHEW TRESAUGUE
HOUSTON CHRONICLE
Dec. 14, 2010, 11:34PM

The Texas Commission on Environmental Quality takes center
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While no one expects the Legislature's Sunset Advisory
Commission, which evaluates state agencies to determine whether
they should continue to exist, to abolish the TCEQ, changes may
come from the testimony given today.

The Sunset commission's staff has made two dozen proposals
intended to make the TCEQ more responsive to the public. The theme is not new, echoing 2001, the last time the
agency, then known as the Texas Natural Resource Conservation Commission, appeared before the panel.

Average fine $8,300

In this latest debate over the TCEQ, environmentalists are focusing on the Sunset staff's call for higher fines. The
state now caps penalties at $10,000 for each violation per day.

The Sunset staff suggests a $25,000 cap so that the TCEQ can take "effective enforcement action" against
polluters.

The proposed amount still would be less than the federal limit and the statutory maximums in other states, including
Louisiana.

In response to the Sunset recommendation, the TCEQ said it agrees with "the intent to provide a range of options
that encourage compliance” but will continue to calculate penalties in accordance with its policies.

The TCEQ said it issued a record 1,756 penalties last year, but the fines amounted to $8,300 on average. The
agency's critics contend that isn't enough to prevent illegal emissions from companies that make billions of dollars
in revenue.

The increased cap is "the boldest recommendation by the Sunset staff," said Luke Metzger of the advocacy group
Environment Texas. "This is about public health and law and order, and I'm hopeful they will take the side of tough
enforcement and not big industry."”

Federal suit filed

On Tuesday, Metzger's group and the Sierra Club filed a federal suit against Exxon Mobil, seeking to force the oil
giant to reduce harmful emissions at its huge Baytown complex.

The lawsuit is the third one filed by the groups in their attempts to enforce the federal Clean Air Act at refineries
and chemical plants in the Houston area.

The suit alleges that the complex has illegally released more than 8 million pounds of toxic pollutants, including
benzene and 1,3-butadiene, into the air over the past five years.

Exxon Mobil has indicated that it plans to fight the case, noting it has spent $1.3 billion on plant upgrades to keep
emissions at nearly 40 percent below its federal permit since 2005.

Metzger said the suit is necessary in the absence of "effective action” from state regulators. The Irving-based
refiner reported more than 2,500 emissions violations to the TCEQ over the past five years, according to the
lawsuit, which is seeking up to $37,500 per day for each breach of federal law.

TCEQ spokesman Terry Clawson said the agency will not comment on the specifics of the lawstuit. But he noted
that it has issued about 50 enforcement orders at the Baytown facility over the past five years.

"The TCEQ takes issue with any assertion that the agency has failed to exercise its enforcement authority in
accordance with state law for the protection of the citizens of Texas," Clawson said.

Penalty cap just part of it

Still, Tom "Smitty" Smith, who leads the Austin office of the advocacy group Public Citizen, said the enforcement
policies and penalties in Texas are too puny to be effective.

"The penalties should be large enough to deter illegal activity," said Smith, whose group is not involved in the suit
against Exxon Mobil. "Today, the penalties often are cheaper than the release of pollutants.”

Smith and his allies said the penalty cap is only part of the problem with TCEQ. The Sunset staff's analysis does
not address the heated dispute between the federal government and Texas over the way the Lone Star State
regulates industrial air pollution.

The U.S. Environmental Protection Agency recently rejected some of the state's permitting rules, saying they
fall short of federal Clean Air Act requirements.

Texas has challenged the decision in court, as well as new federal rules for carbon dioxide and other heat-trapping
gases.

Kathleen Hartnett White, a former chairwoman of the TCEQ under Gov. Rick Perry, said the state has improved
air quality in creative ways, not with a heavy hand. The Sunset commission, she said, should encourage the TCEQ
to implement rules that bring about the most environmental benefit for the least cost.

"Although regrettable and painful, the legal activities are necessary to figure out whether the TCEQ is just a branch
of the EPA," said White, now a fellow at the conservative Texas Public Policy Foundation, a think tank in Austin. "Is
there any room for the state to make choices?"
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