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Part three of a three-part series.

Top honors for reckless bureaucratic overreach go to the Environmental Protection Agency, for its ruling that carbon dioxide, a primary component of the
air we breathe, is a pollutant under the Clean Air Act.

In making its so-called "endangerment ruling," the agency freely admits that regulating carbon dioxide under the literal terms of the CAA would be
"absurd," "infeasible," and "adversely affect national economic development."

By its own estimate, the number of Title V operating permit holders would increase from the current 14,000 to more than 6 million, at a cost to permit
holders of $49 billion over three years, just in the costs of securing the permits, on top of the $23 billion administrative cost for the agencies issuing the
permits.

To avoid this havoc, EPA simply rewrote the law in rule, changing the black-letter regulatory triggers in the CAA and substituting its own vastly higher
thresholds in order to narrow the number of entities affected in the initial phase of implementing the new regulation.

In this "Tailoring Rule," EPA changed the statutory thresholds that trigger Title V and Preventions of
Significant Deterioration permits from 100 tpy and 250 tpy, respectively, to 100,000 and 75,000 tpy.

Most proponents and opponents of carbon limits agree that the CAA is wholly unsuited to regulating
CO2. But again, EPA is nonplussed.

Through an unlawful change to federal law, comically strained interpretation of existing rules, and a
600-word new definition of what "subject to regulation" now means under state law, EPA declares
regulation of CO2 effective Jan. 2, 2011 -- allowing states just six months instead of the usual three
years to comply, as provided by law.

If states are unwilling or legally unable to meet this date, EPA will immediately take over with Federal
Implementation Plans.

In a now famous Aug. 2, 2010, letter to EPA, Texas Attorney General Greg Abbot and Texan Commission on Environmental Quality Chairman Bryan
Shaw communicated the state's categorical refusal to comply.

"The State of Texas," they wrote, "does not believe that EPA's 'suggested' approach comports with the rule of law. The United States and Texas
Constitutions, United States and Texas statutes, and EPA and TCEQ rules all preclude TCEQ from declaring itself ready to require permits for greenhouse
gases from stationary sources as you request."

Texas and at least 15 other states have challenged EPA's greenhouse gas rules in federal court. On Oct. 7 Texas filed a request for emergency stay because
of the economic harm already occurring in Texas: 167 job-creating projects in Texas frozen by EPA's threat of a construction moratorium on facilities
exceeding its arbitrary and illegal Tailoring Rule thresholds on Jan. 2, 2011.

The Endangerment Finding and Tailoring Rule -- and the new EPA's other regulatory actions -- are a double whammy for our nation's economy: First, in
the direct costs on businesses that don't shut down; and second, in the effect on business confidence. Facing the increased risk of operating in an
increasingly uncertain regulatory environment, wary businesses will shelve expansion plans and defer hiring.

Businesses depend on a predictable legal system in which to operate. When regulations no longer secure clear rights, legal uncertainty freezes business
decisions.

Regulatory risk has an adverse effect on investment valuation. "Regulatory uncertainty is the enemy of economic development," says one Valero
executive. "If you can't estimate the value of a project, you don't make the investment."

The new EPA rules do not merely impose added marginal costs on production; they threaten entire sectors of the economy. If the administration's real goal
is "to end the era of fossil fuels in our generation," as President Obama has repeatedly declared, EPA is blazing the path.

There's just one problem: No alternative to fossil fuels yet exists that can replace 85 percent of our energy with remotely comparable supply, efficiency and
affordability.

As Gov. Rick Perry, R, said recently, to accept EPA's lawless greenhouse gas initiative would be "following flawed science down a road that will lead to
the loss of hundreds of thousands of Texas jobs, while doing nothing more to protect human health."

As the EPA avalanche continues to increase in size and momentum, the danger is increasingly grave, not just for the economic future of all the states, but
indeed for the very balance of shared sovereignty that is essential to our federal democracy.

Kathleen Hartnett White is former chairman of the Texas Commission on Environmental Quality and a senior fellow at the Texas Public Policy
Foundation.

Mario Loyola directs the Center for Tenth Amendment Studies at the Texas Public Policy Foundation.
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UN climate change panel chairman: Yup, global warming policies are really about redistributing wealth.

Ottmar Edenhofer isn’t exactly a household name, but he’s a big deal in the world of global warming. The German economist is the co-chair of the UN’s...

—Mark Hemingway
Morning Examiner: Five ways to waste money and hurt the economy

#1: “For the next 20 years, the Regional Greenhouse Gas Initiative is not likely to significantly impact carbon dioxide emissions, according to projections
by its own...

—David Freddoso
Ron Paul: ‘We have been too submissive’

In case you missed it, here is Rep. Ron Paul, R-Tex., speaking on his airport security...

—David Freddoso
Counting continues in NY-25; Buerkle still ahead

As of this afternoon, with an estimated 55 percent of Onondaga County’s absentee ballots counted, Rep. Dan Maffei, D-N.Y., trailed Republican Ann
Marie Buerkle by 303...

—David Freddoso
More Beltway Confidential posts...

Today’s Featured Writers

Byron York
Holder ignored risks of civilian terror trials

Michelle Malkin
Ray LaHood, America's distracted driving czar

Timothy P. Carney
The Great 2010 Cashout: Where are the departing senators headed?

Linda Chavez
Ghailani's trial reveals Obama's policy failure

David Limbaugh
START gives up too much too quickly

Diana Furchtgott-Roth
Democrats prioritize radical feminists over low taxes

Harry Jaffe
Rubber Revolution stretches bounds of civility

Economic growth will help fix our long-term deficit problem

David Leonhardt has a good piece on the deficit and economic growth, riffing on two deficit reduction reports out recently. The Simpson-Bowles plan was
a serious look at...

—E. D. Kain
TSA does not perform psychological evaluations on officers, should they?

To become a Transportation Security Administration (TSA) agent fully empowered to aggressively pat down passengers -- even inside passengers'
underwear -- applicants need not...

—Kathryn Ciano
Now come the special pleaders

In July, Congress passed the "Restoring American Financial Stability Act of 2010," promising to restore trust to the nation's battered financial system. As...

—James A. Bacon Jr.
More Examiner Opinion Zone posts...
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Officer fined $185 for speeding in crash that paralyzed boy
Now K Street has its own senator: Lisa Murkowski
Four Loko ban spikes drink's popularity
Low-tax states will gain seats, high-tax states will lose them
Metro asks riders to help it lobby Congress
Amid airport anger, GOP takes aim at screening
'Naked scanners': Lobbyists join the war on terror
Jon Stewart on Palin children: 'Who gives a sh–t?'
George Soros also profiting off controversial new TSA scanners
Holder ignored risks of civilian terror trials
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