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Introduction

Texas property crime victims often pay twice
—once for the crime and once for the time as
taxpayers. Only half of all court-ordered victim
restitution in Texas is collected, though this ex-
ceeds the national average.' Most importantly,
too often victims have little role in the process
and no say in the sentence. By expanding the
use of victim-offender mediation that results
in binding restitution agreements, conferring
rights on property crime victims, using vic-
tim satisfaction as a performance measure for
criminal justice agencies, and continuing to
strengthen viable alternatives to incarceration,
Texas can empower and restore victims and
communities impacted by crime.

Making Victims Whole

It is often asserted that inmates “pay their
debt to society;” but the primary debt in many
cases is to victims and incarceration actually
compounds debts. Consider thatin 2008, Texas
probationers who owed victim restitution paid
an average of $109, totaling $46.8 million.?
Since felony probationers are typically on
probation for close to the maximums of five
to ten years depending on the offense, this
can add up to between $500 and $1,000 per
offender over that time.* This is more than
34 times the restitution paid by each prison
inmate.” Texas probationers also performed
9.7 million community service hours, which
would be worth $63.3 million based on an
hourly rate of $6.55 per hour.* Statewide data is
not maintained on the percent of probationers
who are current on their restitution and
community service obligations, which would

be a useful performance measure for evaluating
probation departments.

In 2008, Texas prison inmates paid a mere
$501,000 in total victim restitution, fines,
fees, and court costs, an average of only $3.21
per inmate.’ Parolees did better, paying $1.2
million solely in victim restitution, an average
of $15.18 per parolee. Parolees typically have
a lower educational level and income than
probationers and face many challenges in
readjusting to society. Also, the average inmate
who leaves prison owing child support is more
than $16,000 in arrears, making these children
secondary victims of crime and an overreliance
on incarceration.®

Among victims of burglary surveyed in Iowa,
restitution was the sanction most desired
whereas a prison term was the sanction least
desired.

Survey of lowa Burglary Victims

Restitution 81.4%
Community Service 75.7%
Pay Fine 74.3%
Regular Probation 68.6%
Treatment/Rehabilitation 53.5%
Intensive Probation 43.7%
Short Jail Term 41.4%
Boot Camp 40.0%
Work Release Facility 34.3%
Prison Sentence Year or More 7.1%

Source: lowa Crime Victimization Survey, University of Northern lowa”

* Probationers also pay fees of about $700 per year, covering 40 percent of the cost of probation. State funds pay for
the remaining operating costs while counties cover the cost of facilities and equipment for probation departments.
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Interestingly, inmates who were surveyed ranked
equivalent time in seven alternative sanctions such as
day reporting, intensive supervision probation, and
community service as tougher than prison.®

Victim-Offender Mediation

One way to give victims more of a say in the sentence
is pretrial victim-offender mediation, which results in
a binding restitution agreement that may also include
community serviceand other alternatives to incarceration.
Mediation is typically used in property offense cases,
particularly for first-time offenders, and must be chosen
by both the victim and the offender, since the offender is
required to take responsibility for his conduct. Mediation
has been recommended by the U.S. Department of
Justice since at least 2000, which has issued guidelines
for its successful implementation.” Statutes authorizing
mediation have been enacted in 14 states.’ Texas does
not have a specific statute on pretrial victim-offender
mediation, but no statute precludes it. Legislation was
passed by both chambers in 2009 specifically authorizing
and providing guidelines for victim-offender mediation,
but it cleared the Senate in the last few days, leaving
insufficient time for minor differences between each
chamber’s version to be reconciled in conference."

Nonetheless, the Dispute Resolution Center (DRC) in
Lubbock conducts as many as 600 criminal mediations
a year. Data provided by the Lubbock DRC indicates
that 89 percent reach a successful conclusion, usually
in the form of a binding restitution agreement."? Cases
are screened for referral by the Lubbock County District
Attorney’s Office. There are 17 other DRCs in Texas
metropolitan areas, many of which are prepared to
conduct a significant number of mediations at no cost
or at a nominal cost."”

At a time when prosecutors’ offices, such as those in
Houston and Dallas, face a hiring freeze, it is an ideal
opportunity to offload appropriate cases to mediation.
In addition to DRCs, the non-profit organization
Innovative Alternatives in the Houston area received
an $80,000 grant from the Governor’ office in 2008 to
conduct mediations. The Governor’s office distributes
more than $28 million in federal funds for victims
programs from which this grant was made.

National research on mediation consistently
demonstrates that results are superior to those achieved
through the traditional court process. Restitution
agreements are fulfilled in 89 percent of cases.* A
multi-site study found that 79 percent of victims who
participated in mediations were satisfied, compared with
57 percent of victims who went through the traditional
court system."” In mediation programs in the U.S. and
Canada, victims who went through mediation were
more than 50 percent less likely to express fear of re-
victimization than the comparable of victims who did
not go through mediation.'

A meta-analysis found that 72 percent of mediation
programs reduced the rate of re-offending."” Mediation
works because the offender often realizes the harm they
have caused to another person, more than just violating
a statute. The process fosters greater empathy in the
offender while, at the same time, the victim obtains
closure. In many instances, victims want an apology,
answers to basic questions such as why the offender
committed the act, and an assurance it won't happen
again, all of which mediation is ideally suited to provide.
The Lubbock County Dispute Resolution Center
estimates mediation costs as little as $75 per case, far
less than the traditional system. Also, offenders don’t
receive a criminal record provided they comply with
the agreement and commit no new offenses, making it
more likely they can maintain or obtain a job, whereas a
conviction contributes to unemployment. The few failed
cases are referred back to the prosecutor.

Although mediation is equally applicable to adult and
juvenile cases, the majority of mediation programs
in the U.S. are for juveniles. Sometimes direct service
restitution is part of the agreement, such as the youth
cleaning up graffiti or regularly mowing the lawn for the
victim from whom he stole. This may be particularly
meaningful since the parent often pays the monetary
restitution. While the victim in mediation is typically
an individual, some juvenile shoplifting cases that have
been mediated in Lubbock involved representatives
from retailers who explained the impact of shoplifting
on stores, and particularly on their employees.
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Rights for Property Crime Victims

Few people realize that property crime victims have
no rights in Texas. The state statute on victims’ rights
defines “victim” as a person injured by a violent crime."®
House Bill 1228 filed in the 81st session would have
conferred rights on victims of felony property crimes,
including the right, upon request, to be informed of
relevant proceedings, attend those proceedings, and
express a preference to the prosecutor on the type of
punishment.” While many Texas district attorneys’
offices have victim liaisons that consult with the victim,
thelevel of victim consultation and services varies widely
and property crime victims are not legally entitled to
any involvement in the process.

Victim Satisfaction as a Performance

Measure

Victim satisfaction should be used as a performance
measure for agencies such as district attorneys” offices
and probation departments. The National District
Attorneys
satisfaction as a performance measure for prosecutors.
The most traditional district attorney performance
measures are the number of cases processed, convictions,
and conviction rate, though most Texas counties do not
appear to have performance measures for the District
Attorney’s office or any departments. Among the four
measures used by Fort Bend County are felony and
misdemeanor dispositions.” Similarly, the measures
in Dallas County focus on the number of filings and
dispositions.”> These volume measurements are of
limited value, since more cases may simply reflect an

Association has recommended victim

increase in crime.

Strengthening Probation

Finally, policymakers
strengthening the probation system. In the 2009 fiscal
year, direct sentencing commitments to prisons and
state jails declined 6.0 percent according to preliminary
data, while there has been a 9.3 percent increase in
probation placements in departments participating
in the state’s diversion funding program during the
2008-09 biennium.” The program is designed to reduce
revocations from probation to prisons and state jails,

Texas must  continue

both by preventing probationers from committing
another offense and by increasing the use of graduated
sanctions to provide a swift, sure, and commensurate
response to rule violations. Departments that began
receiving funds in 2004-05 have reduced their average
caseload size from 129.0 to 111.3 and their revocations
by 1,372. Probation costs taxpayers less than $2 per day
compared to $56.10 per day for prison, as probationers
bear 40 percent of the cost through fees.

The reduction in prison commitments and increase in
probation placements suggests strengthening probation
may not only reduce revocations, but also increase
its utilization as an alternative to prison. Prosecutors,
judges, and victims may be gaining confidence in some
probation departments’ ability to provide supervision
and treatment consistent with evidence-based practices
and the risk and needs of each offender while also
collecting restitution for the victim. Results from
Maryland’s correctional options program show that
low-risk, non-violent offenders sentenced to probation
with graduated sanctions and services were 22 percent
less likely to recidivate than comparable offenders
sentenced to prison.*

Conclusion

Punishment for punishment’s sake is based on the
notion that society must get even with the offender,
regardless of whether the victim is restored or the
community is made safer and stronger. Instead,
the criminal justice system must be shifted towards
empowering and restoring victims and communities
at the same time it holds offenders accountable and
promotes rehabilitation. Policymakers and practitioners
must expand the opportunities available for victims
and willing and suitable offenders to undo as much of
the damage caused by crime as possible and, secondly,
implement proven approaches that will reduce the
number of future victims. %
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