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Introduction
On June 26, 2009, the U.S. House of 
Representatives passed HR 2454, the 1,480 
page American Clean Energy and Security Act 
(ACES), by the slim margin of seven votes. Th e 
U.S. Senate plans to consider this bill as early 
as October. As the nation’s leading energy 
producer, Texas would be more severely 
impacted by this bill’s aggressive carbon caps 
and new federal energy mandates than any 
other state.

Policymakers in Texas and across the country 
need to review the full scope of this bill. Th e 
length and complexity of ACES, however, 
almost preclude a grasp of its full contents 
and the radical change it augurs. Th is paper 
attempts to provide meaningful access to ACES 
in its entirety. What follows is an overview of 
the full bill, focusing on the central and more 
provocative provisions in all fi ve Titles. Th e 
cap and trade program, under Title III, will be 
considered fi rst.1

Initially known as the Waxman-Markey bill 
aft er authors Henry Waxman (D-CA) and 
Edward Markey (D-MA), it is typically labeled 
as the “cap and trade” bill. ACES, however, is 
so much more. Th e cap and trade provisions 
comprise only 400 of the bill’s almost 1,500 
pages. ACES, viewed in its entirety, contains 
a dizzying array of federal dictates and 
programs to transform and control U.S.  
energy production and use. Th e bill imposes 
more than 1,000 new federal dictates through 
21 federal agencies. Th e senior attorney for the 
Sierra Club recently commented that ACES 

“is the most complex piece of legislation in 
the history of our country, which may make 
it the most complex piece of legislation in 
human history … it imposes on EPA alone 
approximately 600 [new] mandates.”2

Th e colossal price tag of this massive bill is also 
rarely noted. CBO’s estimated federal cost in 
direct spending at $822 billion, another  nearly 
trillion dollar burden on American taxpayers. 
CBO’s revenue estimate for ACES, however, 
is $846 billion.3 Th e bill is defi cit neutral. 
Th e revenues to the federal treasury are from 
the indirect carbon tax imposed on energy 
users—all economic sectors and consumers. 

In short, ACES sanctions 85 percent of the 
U.S. energy supply from fossil fuels and pours 
money and mandates at renewable energy 
and energy effi  ciency. Nuclear energy is 
barely mentioned. In so doing, the legislation 
wagers U.S. economic vigor on as yet untested, 
unproven, more expensive energy sources 
with inherent limitations. 
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Cap and Trade

Title III. Reducing Global Warming Pollution: 
Sections 700-795, Sections 333-360
Referred to as the Safe Climate Act, Title III establishes 
the mandatory limits on greenhouse gases (ghg) imposed 
through a regulatory system popularly called “cap and 
trade.” Th e caps on ghg drive the entire bill. Title III would 
amend the Clean Air Act, becoming Title VII of that law. 
Th e congressional fi ndings initiating this title declare man-
made global warming a current fact and future catastrophe 
unless man-made ghg emissions in the U.S. are dramatically 
reduced. Th ese fi ndings reiterate, without qualifi cation, the 
most extreme claims of global warming activists.

Seven ghgs are capped: carbon dioxide (CO2), methane, 
nitrous oxide, sulfur hexafl uoride, hydrofl ourocarbon, per-
fl ourocarbon, and nitrogen tri-fl ouride. EPA may add to 
this list by rule. In emitted volumes, CO2 dwarfs other ghg. 
Th e ghg caps are measured in equivalence of one ton of car-
bon dioxide. Methane, for example, has more heat-trapping 
properties than CO2. Th us, the bill sets one ton of methane 

at a CO2 equivalence of 25 tons of CO2 (Section 712). Caps 
are set as a percentage of reduction below ghg emission lev-
els in 2005. Th e caps begin in 2012 at 3 percent below CO2 
levels in 2005 and gradually tighten to reach an 83 percent 
reduction in 2050. 

EPA would enforce the caps by establishing a maximum 
number of emission allowances for each calendar year. Each 
allowance conveys federal authorization to emit one ton of 
CO2 equivalent ghg. In 2012, the maximum number of al-
lowances is 4,627 billion. In 2050, this number shrinks to 

ACES Carbon Caps 

Mandatory limits measured as reduction 
of greenhouse gas levels in 2005
Year % Reduction
2012 3% reduction

2020 17% reduction

2030 42% reduction

2050 83% reduction

I.   Clean Energy: Renewable Electricity Standards, Carbon Capture and Sequestration Technology, Emission Limits 

for Coal-fi red Power Plants, Electric Vehicles, Oil as a “Clear and Present Danger,” Open Fuel Standard-Alcohol Fuels 

(Ethanol), State Energy and Environment Development Accounts (SEEDS), Smart Grid and Transmission, Nuclear 

Energy (mentioned only), and the Clean Energy Deployment Administration.

II.  Energy Effi  ciency: Federal Building Codes, Consumer Product Standards, Green Resources for Energy Effi  cient 

Neighborhoods, Green Mortgage Financing, Green Banking Centers, Federal Transportation Plans for GHG Reduction, 

and Energy Effi  ciency.

III.  Global Warming Pollution Reduction: The Cap and Trade Program: GHG Caps, Covered Entities, Registry, CO2 

Equivalence of GHG, Emission Allowances, Trading, Strategic Reserve, Allocation of Allowances, Federal Auction, 

Consumer Refunds, GHG Limited Exemption from CAA Standards, Carbon Financial Market Oversight, and International 

Deforestation Reduction Program.

IV.  Transitioning to a Clean Energy Economy: Green Job Training, Carbon Rebates for Trade-Exposed Industries, 

Worker Adjustment (Unemployment) Assistance, Energy Refunds for Low-Income Households, International Treaty, 

and Climate Adaptation Programs.

V.  Agricultural and Forestry Off sets: Program rules for select farming, ranching, and silvicultural practices eligible for 

payment of allowances/off sets. 

ACES: Five Titles, 500 Sections, and 1,000 Federal Mandates



September 2009 A Federal Leviathan: The American Clean Energy and Security Act of 2009

Texas Public Policy Foundation  3

1,035 billion, a volume of CO2 representing the fi nal cap at 
83 percent below 2005 levels. Th e fi nal goal in 2050 approxi-
mates the CO2 levels in 1907 at the early stages of industrial-
ization in this country.

Covered Entities and Allowances: Sections 711-728
All sectors of the economy are covered by these caps: industrial, 
commercial, transportation, and residential. “Covered entities” 
are those subject to direct regulation. “Any electricity source” 
and any stationary source annually emitting more than 25,000 
tons of CO2 equivalent lead the long list of covered entities. 
EPA will somehow calculate, the methodology for which re-
mains to be determined, an allowable emission level for each 
covered entity. To comply with the carbon caps, each covered 
entity must hold enough “allowances” to meet their prescribed 
emission level. An allowance is defi ned as limited authorization 
to emit one ton of CO2 equivalent ghg emissions. 

Off sets: Sections 731-743
Compliance also can be demonstrated by off set credits. Off sets 
are certifi ed volumes of ghg reductions from EPA approved 
activities. A wide variety of domestic and international activi-
ties are eligible for EPA issuance of off set credits. An “interna-
tional deforestation reduction program” provides broad scope 

for international off sets (Part E, Sections 751-756). Off sets 
initially may be used to comply for a maximum of two billion 
tons of emissions per year. Th is volume would be divided pro 
rata among covered entities. 

Many analysts note that the generous availability of inter-
national off sets and an initial grant of 85 percent of annual 
emission allowances eliminate incentive for genuine ghg re-
duction. Supporters of the bill claim that easing compliance in 
the early years will allow time to develop the low carbon tech-
nologies and energy sources. Whether off sets ease the initial 
technical challenge of compliance, they must be purchased 
and so increase costs. 

A question remains, however, whether popular off set activi-
ties such as reforestation, in fact, permanently reduce, avoid, 
or sequester ghg. Once approved by EPA, however, the off set 
has trading value on Wall Street. Given the level of scientifi c 
uncertainty, numerous provisions recognize the challenge of 
verifying off sets and preventing fraud, particularly with inter-
national projects. Various bodies of “off set integrity” advisors, 
verifi ers, and accreditors are tasked with determining accu-
rate levels of ghg reduction. Previous programs in the Euro-
pean Union and the United Nations Framework Convention 

2016 CO2 Emissions from Energy vs. Waxman-Markey 

Allowance Allocations (as % of EIA Reference Case CO2 Emissions)

Note:  Allocations by grant are phased out between 2020 and 2025.

Source: American Petroleum Institute.
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The ACES Cap & Trade System: How It Works 

Caps based on IPCC science numbers to “Avert Dangerous Interference with the Climate”*  
80-85% global reduction of man-made CO2 by 2050.

ACES CAPS

3% reduction in 2012 tightening to 83% reduction in 2050

EPA sets maximum pool of emission allowances each year to comply with Caps
2012: 4,627 billion tons of CO2 and 2050: 1,035 billion tons of CO2

EPA sets mandatory emission allowance level for each covered entity
Compliance established by EPA allowances or certifi ed off sets (domestic or international)

EPA allowances and certifi ed off sets are fungible commodities
Financial market trade in allowances and off sets regulated by FERC and CFTC

EPA initially allocates 85% of annual pool by grant

EPA creates a Strategic Reserve of allowances and off sets
  Deposits a percentage of the annual pool in the U.S. Treasury

EPA holds quarterly auction of portion of Strategic Reserve Allowances
Only covered entities can purchase at Strategic Reserve Allowances

EPA Carbon Credit Pool shrinks under caps
EPA phases out grant of emission allowances

Source: The United Nations’ Intergovernmental Panel on Climate Change 4th Assessment Report.  
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on Climate Change have revealed the hollowness, if not cor-
ruption, in many off set projects. 

Trading: Section 724
Th e bill states that holders of allowances and off set credits 
“may, without restriction, sell, exchange, or transfer” these 
compliance instruments. Although “without restriction” does 
not include regulation by EPA, Commodities Futures Trad-
ing Commission (CFTC), Federal Energy Reliability Com-
mission (FERC), and the U.S. Treasury, to name a few of the 
overseers. Purchase and trading of allowances and off sets are 
not restricted to owners of covered entities. Allowances can 
be “held” by anyone, but owned by no one. “An allowance 
… does not constitute a property right, nor does any off set 
credit” (Section 721, p. 724). Nothing limits the “authority of 
the U.S.” to terminate or limit allowances or off sets. 

Carbon Market Assurance: Subtitles D and E, 
Sections 341-360
Th ese sections lay out the regulatory framework for fi nan-
cial markets in carbon allowances. Passage of ACES would 
create, overnight, the nation’s largest commodity market, 
predicted to exceed a volume of $2 trillion within fi ve years. 
Wall Street is eager for this new commodity. Th e Commodi-
ties Future Trading Commission (CFTC) and the Federal 
Energy Reliability Commission (FERC) would have regu-
latory oversight over carbon trading. Legal tender in these 
private markets includes emission allowances, off set credits, 
and Federal Renewable Electricity credits. 

CFTC would promulgate rules to prohibit market manipu-
lation, prevent excess speculation, and “limit unreasonable 
fl uctuation in the price of allowances.” Subtitle E sets out a 
framework for a carbon derivative market. Th e fi nal section 
requires a Presidential Review two years aft er passage of the 
bill. Th e President must assess whether regulation of the car-
bon market suffi  ciently protects the country’s economy from 
systemic risk.

Allocation of Allowances: Sections 781-795
Initial distribution of allowances is the most complex and 
baffl  ing portion in the bill. Precisely how EPA allocates the 
initial carbon allowances will drive the economic impact of 
this regulatory regime in the fi rst 10 years of carbon caps. 
Bill authors claim that 85 percent of the initial allowances 
under the cap will be distributed under grants rather than 
auction. In other words, they will be free! Th e percentage 

granted attaches to the annual number of allowances set by 
EPA (Section 721). Th is means that when the fi rst cap is in 
eff ect (2012), 3,933 of the annual 4,627 allowances would be 
given and not sold by auction.

In theory, EPA’s grant of initial allowances to cover baseline 
emissions will reduce cost of compliance. Th e economic ben-
efi t, however, dissipates around 2020-25 when EPA retires al-
lowances. Th e economic impacts “skyrocket” aft er 2025. Th e 
increasing stringency of the caps shrinks the national pool of 
allowances. Note that essentially the government’s permission 
to continue business as usual activities (carbon emission al-
lowances) creates the largest commodity market the world has 
ever known. EPA’s legal permission now is legal tender.

According to the bill language, the electricity sector is grant-
ed 35 percent of the allowances to protect consumers from 

ACES Initial Allowance Allocation by Grants

Grants phase out from 2026-2030 unless otherwise indicated. 
Some allocations steadily increase but most decrease. Note 
what is called an initial allocation of 85% of EPA annually 
fi xed maximum of allowances adds up to 103%. This discrep-
ancy is partially explained by date of initial allocation. 

ELECTRICITY SECTOR: 35%, phase out 2026-2030

Local electric distribution companies (LDCs): 30%

Merchant Coal Generators & Long-term Purchase Power 

Agreements: 5% 

Local Natural Gas Distribution Companies: 9%, 

OIL REFINERS: 2%

AUTO COMPANIES for Electric Vehicles: 3%

STATES

For Consumers of Home Heating Oil and Propane: 1.5%

For Renewable Energy and Energy Effi  ciency: 10% 

ENERGY REFUNDS for Low and Moderate Income House-

holds: 15%, does not phase out

WORKER ADJUSTMENT ASSISTANCE: 0.5%, 2012-2021

GOVERNMENT PROGRAMS AND SUBSIDY

Carbon Capture and Sequestration: 2%, 2014-2017

Clean Energy Innovation Centers: 1%

Domestic Adaptation: 2%, 2012-21, goes up

FOREIGN AID

Preventing Tropical Deforestation: 5%, 2012-2025, goes up to 

10% in later years 

Clean Technology Transfer: 2%, 2012-2021
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price increases. Most of the electric sector allowances go to 
“local distribution companies,” not generating utilities. Mer-
chant coal generators will receive 5 percent. Th e refi ning 
sector receives only 2 percent of the allowances. Th e trade 
exposed industries receive 15 percent of the free allocation, 
here called “rebates.” 

Allowances are granted for at least 15 diff erent entities or 
government purposes. More than 30 percent are allocated as 
funds to support government programs and subsidies. Th e 
only permanent allocation is the Energy Refund for low-in-
come households. Each grant stipulated in the bill varies by 
year and expiration date. Th e allowances not distributed or 
spent (15% initially) are deposited in a federal “Strategic Re-
serve,” a portion of which will be auctioned annually by EPA. 
Yet, when the bill’s allocations are tallied, the sum exceeds 
100 percent in some years.

President Obama’s budget called for 100 percent auction of 
all initial allowances, estimated to generate billions in new 
federal climate revenues. In contrast, ACES would grant 85 
percent of the pool to a long list of “covered entities” and 
government programs. ACES, as fi led, did not address the 
disposition of allowances. Many observers of this bill’s evolu-
tion from committee to House fl oor claim that the allowanc-
es were not allocated according to a formula but to gain nec-
essary votes. Th e result is disparate impact among regions, 
states, and industries. California’s electric sector evidently 
has more allowances than it needs and can sell them. Texas, 
evidently, falls far short. Senator Barbara Boxer’s attitude is 
revealing. “Th ere’s so much revenue that comes in from a cap 
and trade system that you can really go to a person in a con-
gressional district and get enough votes there by saying ‘What 
do you need? What do you want?’ You can really help them.”4

Th e CBO concludes that ACES would increase federal 
spending by $821 billion but would generate federal reve-
nues by $846 billion.5 Evidently, the federal revenue would 
be derived from the federal auctions of allowances and off -

sets. ACES adds yet another trillion dollar increase to gov-
ernment spending, but is defi cit neutral! Th is astounding 
feat attests to the massive new energy tax that carbon caps 
indirectly, but unavoidably, impose across the economy and 
all income levels. 

Strategic Reserve and Auction: Section 726

EPA, an environmental regulator, would now become a car-
bon banker with economic clout to rival the Federal Reserve. 
Th e Strategic Reserve is the federal pool of emission allow-
ances to be created and overseen by EPA. Proceeds from 
auction of allowances would be put in the Strategic Reserve 
Fund of the U.S. Treasury. 

Th e bill directs EPA to place in reserve a small number of 
annual allowances created each year. Th e bill stipulates that 
from 2012-19, 1 percent of the emission allowances estab-
lished for that year goes into the reserve. Th is amounts to 
around 2.5 billion allowances in the Strategic Reserve. EPA 
is required to off er a portion of these allowances in quarterly 
auctions. Proceeds from the auction will be used to purchase 
off sets to replenish the reserve. EPA is also authorized to 
auction more allowances when the carbon price rises “too 
high,” a federal price control for the carbon market. 

“Th e minimum strategic reserve price shall be $28 for the 
initial auction in 2012.” Th e minimum price in successive 
years will increase according to a formula. Only “covered en-
tities” under the bill can make purchases at these auctions. 
Purchasers are limited to no more than 20 percent of the 
covered entities’ “combined and attributable” ghg emissions 
in the most recent year. 

Clean Air Act Exemption: Section 831

Th ese provisions distinguish regulation under the cap and trade 
program from regulation under the traditional Clean Air Act 
(CAA) National Ambient Air Quality Standards (NAAQS). 
Th e bill exempts CO2 and other ghg from EPA regulation as 
criteria pollutants or hazardous pollutants. Th is exemption 
includes air quality permits under EPA New Source Review 
(NSR) regulations. Apparently, the exemption only applies to 
“covered entities” under the bill’s carbon-capping provisions. 
Th is raises the question of whether stationary sources emit-
ting less than 25,000 tons of CO2 equivalent could be subject 
to EPA’s permitting requirements under the CAA. 

EPA, an environmental regulator, 
would now become a carbon 
banker with economic clout 
to rival the Federal Reserve. 
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EPA has recently determined that CO2 is a pollutant un-
der jurisdiction of the Clean Air Act. Without any new law, 
EPA now could impose onerous permitting requirements 
on thousands of entities—such as large homes and church-
es—never before regulated. Th e exemption in ACES, how-
ever, is not broad enough to address the original concern. 
Th e bill also gives EPA discretionary authority to lower ghg 
caps, to put new ghg under the caps, and to cap smaller 
sources of ghg than defi ned in the bill as covered entities. 

Title I. Clean Energy, Federal Renewable 
Electricity Standards (RES): 20 percent by 2020

ACES establishes a federal renewable energy standard of 
20 percent electricity from renewable sources by 2020. Th e 
standard applies to retail electric suppliers. Compliance is es-
tablished by a certain percentage of load from select renew-
able sources, “total annual electricity savings,” or certifi ed 
renewable credits. Governors may meet up to 20 percent of 
the state requirement through energy savings, certifi ed in an 
elaborate process.

Th is new federal RES requires 6 percent renewable electric-
ity in 2012, gradually increasing to 20 percent in 2020. Th e 
acceptable renewable energy sources are wind, solar, geo-
thermal, renewable biomass, and “qualifi ed” hydropower. 
Th e limitation on “qualifi ed” hydropower to facilities built or 
expanded aft er 1988 and which do not alter “water surface 
elevations” practically eliminates hydro-electric as a “quali-
fi ed” renewable source. Th e environmental establishment 
has long frowned on dams because they alter the natural 
fl ow of rivers and streams.

Th is is a highly aggressive, likely unrealistic, federal renew-
able standard. According to the federal Energy Informa-
tion Administration (EIA) fi gures, renewable sources ac-
counted for 9 percent of net electric generation in 2008.6 
Th e lion’s share of total renewable generation, however, is 
from hydropower and biomass generation. Wind, the most 
well-developed and popular renewable source of power, ac-
counted for only 1.3 percent of net U.S. electric generation.7 
Solar power provided only 0.02 percent of net generation.8 
To meet the bill’s fi rst renewable mandate of 6 percent in 
2012 demands a fi ve-fold increase in wind generation with-
in two years. 

When assessing the potential of renewable electric power, the 
critical diff erence between installed capacity and actual gener-
ation (capacity factor or value) typically is ignored. Although 
the U.S. now leads the world in installed wind capacity, the 
inherent intermittency of wind means only a small percent-
age of the capacity actually leads to generated and transmit-
ted electricity. More than any other state and most nations, 
Texas has installed almost 8,000 megawatts of wind capacity. 
Th e Electric Reliability Council of Texas (ERCOT) calculated 
wind generated power in 2008 at only 8.7 percent of capac-
ity.9 EIA’s national estimate for wind generation is far more 
optimistic at 30-35 percent of installed capacity. Getting the 
numbers correct is critical to electric reliability, stability of the 
electric grid, and accurate accounting of true costs. 

A. Carbon Capture and Sequestration: Subtitle B, 
Sections 111-116

Carbon Control Technology
In contrast to conventional pollutants regulated under fed-
eral law, there are no commercially available control tech-
nologies for reducing large volumes of CO2 from combus-
tion of fossil fuels. Carbon Capture and Sequestration (CCS) 
technologies would capture and inject underground CO2 
emitted from power plants burning fossil fuels. Although the 
private sector already has invested billions to develop CCS, 
it remains an extremely expensive, emerging technology not 
yet proven, much less utilized, on a commercial scale. Cur-
rent methods for CCS can utilize 30-40 percent of the elec-
tricity generated at a coal-fi red power plant. 

Coal is the most plentiful, cost-effi  cient electric power 
source, but has a relatively high carbon content. On the av-
erage, natural gas-fi red power plants emit 50 percent less 
CO2 than coal-fi red plants. Th e stringent carbon caps and 
new permit limits in ACES would almost preclude coal gen-
eration without CCS. Although in a limited manner, ACES 
keeps the door open for coal through studies, demonstra-
tion projects, and a Carbon Storage Research Corporation to 
provide partial funding for development of CCS.

New Standards for Coal Fired Power Plants: Section 116
ACES also sets performance standards (permitting require-
ments) for new coal-fi red power plants. Plants permitted af-
ter January 1, 2009 would have to achieve an emission limit 
of 50 percent reduction of CO2, a limit impossible with cur-
rent technology. Th e bill sets an uncertain compliance date 
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dependent on suffi  cient commercial utilization of CCS 
technology. Note that, as an emission limit rather than a 
carbon cap, these new requirements preclude carbon cred-
its or off sets to meet the limit. De facto prohibition on new 
coal-fi red power plants will increase the use of natural gas 
for electric generation. Rapidly increased reliance on natu-
ral gas should dramatically increase the price of electricity.

B. Clean Transportation: Electric Vehicles & Ethanol

Vehicle Electrifi cation: Sections 121-125
Five sections of ACES lay out a bold, prescriptive federal 
program to pour money into electric vehicles, plug-in hy-
brids, and re-charging infrastructure. Th e bill authorizes 
grants and loan guarantees to cities, states, or private com-
panies for large-scale demonstration projects with electric 
cars. Additional fi nancing is directed to automakers. 

Th e Open Fuel Standard—Up with Ethanol and Down 
with Oil: Sections 127-130
Under the rubric of an “open fuel standard,” these sections 
promote alcohol fuels (ethanol and methanol) “to end oil’s 
monopoly in the transportation sector.” Congressional 
fi ndings in this section declare that oil is a “clear and pres-
ent danger” to the security of the U.S. because of reliance 
on oil imports from unfriendly nations. Not mentioned is 
that most U.S. oil imports come from Canada and Mexico, 
with which the U.S. has long enjoyed friendly relations and 
vigorous trade. Th e bill does not repeal the current import 
tariff  on ethanol from Brazil, a major confl ict with the goal 
of increasing imports of alcohol fuels from friendly nations. 
In fact, the bill’s carbon caps likely will increase imports of 
refi ned products, increasing U.S. energy “dependence.”

From the unlikely conclusion that alcohol fuels can replace 
oil, the bill declares “there is an urgent national security in-
terest to develop alcohol fuels technology, production, and 
distribution systems as soon as possible” (Section 127). Th e 
“open fuel standard” is never defi ned but used as grounds 
for requiring automakers to make a minimum percentage 
of “fuel-choice enabling vehicles,” capable of using large 
amounts of alcohol fuels. 

Light-duty vehicles now capable of using up to 85 percent 
ethanol (Flexible Fuel Vehicles) represent a minute percent-
age of the U.S.’ roughly 240 million vehicle fl eet. A later sec-
tion of the bill authorizes $3.5 billion for creation of a “Devel-

opment Corporation for Renewable Borrowing Authority,” 
to fi nance pipeline infrastructure to transport ethanol. Natu-
ral gas-fi red vehicles receive no favor, but merely a study on 
their emissions (Section 130A). A low carbon fuel standard 
in earlier versions of this bill was removed before passage. 

Absent from the bill is recognition of the need for greater 
domestic production of oil and natural gas. Although Con-
gress ended the 30-year congressional moratorium on off -
shore development last summer, the current administration 
still resists leases in areas previously under the ban. Also 
ignored are the inherent limitations of ethanol to meet a 
signifi cant portion of transportation fuel demand.

Th e current 36 billion gallon federal Renewable Fuel Stan-
dard (in 2022) would consume more than 100 percent of 
the U.S. corn crop, not only vital to U.S. food products and 
livestock feed but also as a global food commodity. With 
mandates, billions in subsidies, and import restrictions, the 
overgrown ethanol industry still is not profi table. Ethanol’s 
relatively inferior fuel effi  ciency (2/3 of gasoline) and life-
cycle ghg emissions confl ict with President Obama’s energy 
policy. Yet, federal support for ethanol continues to increase. 
ACES takes on the most expensive and risky pieces of this 
support in nationwide pipeline distribution and vehicles.

State Energy and Environment Development Accounts 
(SEEDS): Subtitle D, Sections 131-133
SEEDS are accounts within state energy offi  ces for deposit 
of the emission allowances granted by EPA to each state. 
States may sell, grant, or loan the allowances or the pro-
ceeds thereon for federally approved energy effi  ciency and 
renewable energy projects. SEEDS are the state equivalents 
of the EPA’s carbon credit bank, i.e., a state Strategic Re-
serve, but with complex federal strings.

Smart Grid and Electricity Transmission: Subtitle E, 
Sections 141-153
A Smart Grid is an electricity distribution system which can 
send information in two directions from the utility to a cus-
tomer’s meter and back to the utility. Th e goal is to increase 
grid effi  ciency, promote energy savings, and reduce peak 
demands. States and utilities would be required to specify 
peak demand reduction goals. Th e Federal Energy Reliabil-
ity Commission would assert more federal control over the 
nation’s electric grid and provide new transmission lines 
dedicated to electricity generated from renewable sources. 
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Nuclear and Advanced Technologies: Sections 181-191
Other than minor amendments to existing loan guarantee 
authority, neither this section nor the rest of the bill men-
tions nuclear energy. As the one source of emission free, 
technologically mature power generation, nuclear energy 
off ers the only realistic, near-term prospect of reducing sig-
nifi cant volume of CO2 emission without halting economic 
growth. Yet, the environmental establishment still resists 
nuclear power generation because of concerns about reactor 
safety and nuclear waste disposal.

Central Energy Planning, Th e Clean Energy Deployment 
Administration: Section 186-191
Th is new federal agency looks benign but could wield major 
authority as an umbrella over the 21 agencies empowered by 
this bill. As outlined, this new federal entity looks like head-
quarters for federal control of the energy sector. Th is Clean 
Energy Deployment Administration would plan, mandate, 
fund, and oversee development and operation of advanced 
clean energy technologies.

Title II. Energy Effi  ciency: Sections 201-299I

Th rough 600 pages, ACES enlarges federal authority over 
energy effi  ciency under nine subtitles fi lled with new dic-
tates, huge subsidies, and myriad programs. Among the 
many new mandates are enforceable federal building codes 
for commercial buildings, residences, and manufactured 
homes. Th e new national building codes require 30 percent 
energy saving by 2012 and 50 percent saving by 2016. Th e 
states must enforce these federal building codes. 

Th e bill sets new federal standards for lighting and appliances 
on a highly detailed level. When federal authorities agree on 
how to measure carbon footprints from hair dryers, the Fed-
eral Trade Commission will be in charge of carbon output 
labels for consumer products. Th e Federal Energy Reliability 
Council (FERC), states, or federal district courts could impose 
criminal sanctions on persons selling products not meeting 
federal energy standards. Energy savings standards would ap-
ply to a wide range of products (e.g., vehicles) and institutions 
including utilities, industries, hospitals, and schools.

Effi  ciency standards for specifi c products (e.g., artwork light 
fi xtures, candelabra base incandescent luminaries, portable 
electric spas, and water dispensers) would increase consum-
er costs. Carbon-output labels and taxpayer-funded bonuses 

to retailers for sale of “best-in-class products,” are among the 
uses for the heft y federal expenditures authorized. 

Mobil Source Greenhouse Gas Standards and Transpor-
tation Effi  ciency: Sections 222-224
Th e bill directs the President to harmonize the disparate fu-
el-effi  ciency and emission standards for light-duty vehicles. 
EPA, U.S. Department of Transportation, California, and 
several states have diff erent standards, creating a compliance 
nightmare for U.S. auto companies. Th e bill also directs EPA 
to set emission standards for engines in locomotives, marine 
vessels and off -road construction and manufacturing equip-
ment.

EPA and the U.S. Department of Transportation (DOT) are 
required to develop national transportation plans with ghg 
reduction goals commensurate with the carbon caps. Th e 
bill requires states and Metropolitan Planning Organiza-
tions (MPOs) to develop plans consistent with the federal 
plan. Among minimum requirements are “eff orts to increase 
walking, bicycling, and other forms of non-motorized trans-
portation” (p. 517). One of EPA’s favorite non-regulatory 
programs, “Smart-Way Transport,” is given expanded au-
thority to reduce ghg emissions from mobile sources. Th e 
Smart-Way program is focused on routes, schedules, and 
idling technologies for highway trucking. 

Green Resources for Energy Effi  cient Neighborhoods: 
Subtitle H, Sections 281-299I
At least 15 sections establish mandates and/or incentives 
for “energy and location effi  cient” mortgages under Hous-
ing and Urban Development (HUD) programs, Fannie Mae 
and Fannie Mac, and the Federal Housing Administration 
(FHA). Community organizations would be funded to im-
plement Retrofi t for Energy and Environment Performance 
Programs in public housing projects. 

Another section requires federal banking agencies to es-
tablish “Green Banking Centers in all insured depository 
institutions to assist consumers in fi nancing energy saving 
improvements” (Section 299E). If the federal subsidy is in-
adequate, the bill also promotes leasing under “Secondary 
Markets for Residential Renewable Lease Instruments” (Sec-
tion 299H). Apparently, energy effi  ciency requirements ex-
tend to private banks and mortgage companies. Homeown-
ers would be required to complete energy effi  ciency retrofi ts 
before sale of their home.
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Title IV. Transitioning to a Clean Energy 
Economy, Easing the Cost: Sections 401-495

Proponents champion the green jobs and clean energy 
industries this bill would generate as a boon to the U.S. 
economy. Title IV, however, is an admission of anticipated 
job loss, decreased manufacturing competitiveness and 
increased energy costs for consumers. Th rough carbon 
allowance “rebates” to trade-exposed industries, carbon 
tariff s and generous unemployment benefi ts, this title 
recognizes the unavoidably adverse economic impact that 
such a sweeping transformation of the U.S. energy system 
would entail.

Under the aggressive carbon caps, many U.S. industries 
could not compete with foreign products manufactured 
in countries without binding carbon limits. And increased 
import of goods manufactured elsewhere without carbon 
limits would increase global carbon emissions. To address 
this “carbon leakage,” the bill provides for “carbon emission 
allowance rebates” to industries which meet specifi ed levels 
of “trade intensity” or “energy intensity.” Petroleum refi ning, 
oddly, is excluded from those eligible. If the rebates don’t 
prevent enough carbon leakage, the bill directs the President 
to establish a “border adjustment program,” to impose the 
equivalent of carbon tariff s.

President Obama frequently champions the millions of 
green jobs created by this bill’s comprehensive overhaul of 
the energy sector. In several relatively brief sections, this bill 
provides funding for curriculum development, green job 
clearinghouses, and demonstration projects. Funding is fo-
cused at “emerging careers” in clean energy, renewable en-
ergy, energy effi  ciency, and climate change adaptation. No 
doubt, this bill will create new jobs: government jobs and 
subsidized jobs. Both government jobs and jobs existing in 
heavily subsidized industries are net costs to the economy. In 
contrast to productive jobs in the private sector which create 
value through profi ts, jobs funded by taxpayers burden the 
private economy. 

Under a “Climate Change Workers Adjustment Assistance 
Program” (Sections 425-427), the bill provides generous un-
employment benefi ts for workers whose job loss is certifi ed 
as a result of this bill. Benefi ts include 70 percent of previous 
weekly wage for a maximum of three years, 80 percent of 
previous health insurance premiums, payment for job re-

training, job search, and relocation. States would implement 
this program. 

Th e Energy Refund (Sections 431-433) acknowledges the 
increased consumer prices for electricity, fuel, and basic 
goods. Th e monthly refund is for low-income households 
up to 150 percent of the poverty level. Eligible households 
would receive payments equivalent to their loss of purchas-
ing power caused by this bill, an amount set annually by 
the Department of Energy. Title III creates another Climate 
Change Consumer Refund (Section 789) for all taxpayers. 
From 2026-2050, EPA will deposit any allowances not dis-
tributed to a special account in the U.S. Treasury. Tax re-
funds will be provided on a per capita basis.

By 2026, extra allowances are not likely to be found. Note 
that EPA has the authority to increase or decrease the num-
ber of allowances in the Strategic Reserve. Legally, EPA could 
elect in some years to spread the money around by putting 
more allowances (money) in the Energy Refund accounts at 
Treasury rather than for auction to industry.

Subtitle E: Climate Adaptation 
Th e bill funds a long list of federal and state agencies to plan 
for global warming and to mitigate adverse eff ects. Th e Na-
tional Oceanic and Atmospheric Agency (NOAA) will cre-
ate a National Climate Service. Of note, the National Weath-
er Service’s mission is to predict the weather. Now a National 
Climate Service will try to control the climate. 

Title V. Agricultural and Forestry Related 
Off sets: Sections 501-511

Forests and grasslands can store or sequester carbon other-
wise released into the atmosphere. Among global warming 
alarmists, preserving forests, reforestation, and simple tree 
planting have long been favored methods to reduce atmo-
spheric ghg and to create fungible carbon credits. Forestry-
related carbon credits likely are the most frequently traded 
credits in the private carbon exchanges in the U.S. and Eu-
rope. Conventional farming practices for tilling, planting 
and harvesting release carbon stored in the soil and growing 
plants. Altered cropping practices may reduce the volume of 
carbon released. 

Th is Title, at the insistence of the Chairman of the House 
Agricultural Committee, creates a program for quantifying 
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the amounts of ghg reduced, avoided, or sequestered from 
certain agricultural and forestry practices. Th e volumes 
avoided, equivalent to one ton of CO2, would be awarded 
as off sets. Th e bill sets up a program under EPA and USDA 
to certify “practice types” eligible for off sets. Altered till-
age, winter cover cropping, reduced nitrogen fertilizer, and 
modifi cation of livestock feed to reduce methane emissions 
are among the practice types for farming. Conservation of 
grassland, reforestation, wetland management, and simple 
tree planting are among those the practices for ranching and 
silviculture.

Although scientists agree that farming, ranching, and silvi-
culture aff ect CO2 and other ghg emissions, methodologies 
for quantifying the emission at issue are notoriously ambig-
uous. In agricultural activities, CO2’s natural role in growing 
plants and man-made CO2 emissions are so intertwined to 
be inextricable. Diff erent types of trees, at diff erent stages of 

their life and in response to diff erent climates, involve vari-
able amounts of carbon storage. For this reason, the bill sets 
layers of certifi cation, verifi cation, and “reversal” detection 
to protect the environmental integrity of the off sets. In a 
nutshell, the agricultural off sets are payments to landowners 
made in the form of fungible carbon credits. Ensuring ac-
curacy and equity is a challenge. 

Th e fi nal section of the bill includes a last minute reprieve for 
ethanol from EPA’s offi  cial determination on the ghg emis-
sions attributable to ethanol and other renewable fuels. Peer-
reviewed scientifi c studies published in the last few years 
concluded that ethanol—from tilling the soil to combustion 
in an engine—accounted for signifi cantly more ghg emis-
sions than petroleum based fuels. Th ese sections delayed the 
now pending EPA fi ndings for fi ve years aft er enactment of 
this bill.
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