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Interview, part 1: Rep. Phil King talks electricity

by Mark Lavergne
The House Land and Resource Manage-

ment Committee will have its work cut out for
it this session.

The committee chaired by Rob Orr (R-
Burleson) met On May 5 and 6 this week to
discuss a number of hot button land-related
issues, among them eminent domain reform
(or lack thereof), and theChristmas Mountains.

Eminent domain reform
If there is any land issue at which another

swingwill assuredlybe takeninthenext session,
it is eminentdomain reform.RichardCortese,
a Texas Farm Bureau director, argued to the
committee that “eminentdomain proceedings
are heavily favored towards condemning au-
thorities.”

PhillipRussell, assistantexecutive direc-
torof theTexas Departmentof Transportation
(TxDOT), said May 6 that the controversial
agencytries to“balance those private property
rightswith the needs of a growingand bustling

economy and a bustling state.”
But the committee seemed to wonder if

that balance can be better achieved through
statutory means,suchasrequiringcondemning
authoritiestopay for landowners’appraisal and
attorney’s fees.

Reform of eminent domain law in Texas
is important, say proponents, because of the
2005 U.S. Supreme Court decision Kelo v. New
London.

The court held that economic develop-
ment qualifies as public use, and therefore the
governmentcouldforce aprivate citizentosell
land, so that the government could hand that
land off to a commercial entity in order to
“develop” the local economy.

The decision left opena windowfor state
lawmakers to place limitations on the con-
demningpowersof the government.Sen.Kyle
Janek’s (D-Houston) SB 7 from 2005 was the
first step in that direction. Rep. Beverly
Woolley’s (R-Houston) HB 2006 from last

See Land/5

House Regulated Industries Chairman
PhilKing (R-Weatherford)isacritical member
of SpeakerTomCraddick’s leadership team.
We caught up with King to talk about utilities
and other key political matters. Due to the
interest in these issues, we are splitting the
interview intotwo parts. In thisweek’s install-
ment,King discusseselectricity issues.

LSR: Given what happened last session, is
there stilla need for bills like SB482andSB483?

King: [One of the bills] dealt with how
muchgeneration any one company couldown
or control. I think it’s a little too early to tell if
we’re going to needsimilar legislation,but ask
me againat theend of the summer.The market
monitor we created seems to be doing a good
job at policing price manipulation. The nodal
market model which iscoming online is going
to makethe whole pricing systemon the grid a
lot more visible, a lot more transparent. The
more transparent, the more difficult it is for

anyone tomanipulate prices. I think we’re OK,
butask me again at the endof summerafter we
seehowelectric pricesdoover the hotmonths.

LSR: Could the same be said of the retail
sides of those bills?

King: Don’t get me wrong. Electric rates
areway,way high. But if you look at the growth
in electricity rates this year compared to the
growth of other commodities — food, gaso-
line,diesel —the retailmarket’sbeenholding its
own.

LSR: What do you make of the way the
Public Utility Commission and the Electric
Reliability Council of Texas (ERCOT) have
handled the CREZ [Competitive Renewable
Electricity Zones] docket as well as the PUC’s
overall effortstobuildmore transmissiontoget
windpower to the populatedareas of the state?

King: I think the PUC is showing a lot of
competence. It’sa toughprocess. Balance is the

key.We wantandwe need theeconomic devel-
opment that wind can bring to Texas. And we
certainlyneedtodiversifyourfuelmixifwewant
to bring downthe cost of electricity.

Natural gasis whatisdrivingupthe costof
electricity. Wind is a good option, but it’s not
the silver bullet for prices. There is no silver
bullet.

We have a lot of room to expand wind
generation, but the expansion has to be bal-
ancedagainst thecost ofbuilding transmission
and againstreliability concerns.

We canturnapowerplantonandoff when
we wantto;wecan’t control the wind.To bring
down retail prices, we need to build wind gen-
eration;weneed tobuild coalplants;weneed to
build nuclear; and we need toencourage other
generation sources like solar. The key thing is
that the Legislature not specify the technology,
or we could end up creating problems the way
the feds have with ethanol.

See King/2
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sessionwouldhave taken it furtherby defining
“public use” toexcludethe possibilityof hand-
ing private land over to private commercial
entities.

Justbefore finally passingthe Legislature,
Sen.GlennHegar (R-Katy) addedaprovision
that owners who suffer diminished access to
there property as a result of eminent domain
must be compensated for it.

Thebillmade it toGov.RickPerry’sdesk.
Perry vetoed it. He said the diminished access
amendment would have cost the state$1billion.

Property rights activists were not pleased,
andthehearingonMay6showed theystill aren’t.

Kristina Sillcocks of the Attorney
General’sOffice,whohasrepresentedTxDOT
in litigation proceedings, told the committee
that just compensation of property owners is
currently definedby determining“fair market
value,” i.e., looking at similar-sized properties
thathave sold inthe samegeneral area.Inother
words, the citizen whose land is taken is com-
pensated only for the land, not the cost of
litigation should any disagreements arise.

Sillcocks said 85 percent of eminent do-
main cases are negotiated between the con-
demning authority and the landowner.

HaroldCollumofTJDCorporationinFort
Worth told the committee of his experiences
havingasmalltractoflandtakenbythestate.Two
independent appraisers sized up the land for
Collum and the state respectively, settled with
Collum for the higher amount, ($109,000), but
then sued Collum to try to recover some of it. A
thirdappraisersetthepriceofthelandinthemiddle
of the first two appraisals – this one at $64,000.

What followed was a lengthy litigation
process over the priceof the land that is“killing
usreally, financially,”Collumsaid.Hisattorney
estimates that by the process, once over, will
have cost him about $35,000. That does not
even include thepossibility that, in theeventof
a trial,a six-personjury couldside withthe state
as to the land’s value, in which case Collum
would have to return about $45,000. All told,
the takingof his landcouldendupcosting him
a pretty penny as well.

“It’s probably too late tohelpus,” Collum
said, “but I sure hope you change the law.”

Conservatives and liberals bothhave rea-
sons for wanting to make the eminent domain
process a little less … eminent. For conserva-
tives it is a simple matterof propertyrightsand
ensuring just compensation.

OrraskedCollumforsuggestionsonhowto
“better the process,” to which the landowner

replied, “Chairman Orr, if they had to pay our
attorneys’fees,Idon’tthinkthiswouldhavegone
forward.Iftheyhadtopayattorneys’feesandour
expenses, thenIthinkthiswouldstoprealquick.”

For liberals it’s a text book case of the big
guy picking on the little guy.

Rep. Yvonne Davis (D-Houston) ham-
mered Russell on whether it was common
practiceforTxDOTtoappealappraisals.Russell
said only “a very small amount” of cases are
appealedby either the landowners or the state.

But Davis seemed skeptical, saying that
amongentitieswith“unlimitedresources,” like
bigbusinessesand thegovernment, “there isan
incentive to string it along because it basically
depletesthe otherperson’s resources,andthere-
fore they end up settling under duress.”

“To me I don’t think that’s a way to treat
citizens,” Collum said.

Said Rep. Dan Barrett (D-Fort Worth):
“Ifthere issome waythatweasaLegislaturecan
deal with this system and make it fairer to
landownersof all stripes, thenI think that that’s
something we ought to look at.”

Bill Peacock, director of the Center for
EconomicFreedom at the TexasPublic Policy
Foundation(TPPF),said thata recent study by
TPPF has shown that there are no negative
economicconsequences fromeminentdomain
reform. In fact, large scale economic develop-
ment can and does occur without eminent
domain, he said.

“At the endof the day,”Russellsaid, “ifyou
think it is appropriate and public policy that
additional compensations should be due to pri-
vatepropertyowners,allwewouldsay…isplease
try to be very clear about it so that there’s no
argumentorworry that if somethingpasses later
on we find ourselves arguing in the courthouse
about what the intent was of the Legislature.”

TheChristmasMountains
Withseveral membersof theCapitol Press

Corps sitting about 20 feet to his left, General
Land Commissioner Jerry Patterson, speak-
ing aboutthe now-infamousChristmasMoun-
tains, told the HouseLand andResource Man-
agement Committee that in all his political
career,“I’veneverencounteredanissuethatthe
press has screwed up more than this one.”

LSR interviewedPattersononOct.5of last
year, at which time he emphasized that the
Christmas Mountainsare not accessible to the
general public. OnMay 5,he showed the Land
and ResourceManagementCommittee a satel-
lite map of the controversial tract of land that
demonstrated as much.

Pattersontold the committee thatanease-
ment hasbeen added that leadsonto the prop-
erty, but that the land there is so rugged that it
providesaccessonly legally,notpractically.

Rep. JoePickett(D-ElPaso),admittinghe
hadonlyreadthepapers,said:“I’mtellingyou,this
is completely different from what I had envi-
sioned. I didn’t realize the limited access, the
rugged terrain, thepros and cons of who has it.”

The Texas Parks and Wildlife Department
toldthecommitteethattheyarestillnotinterested
inacquiringorrunningtheChristmasMountains.
CarterSmith,executivedirectorofTexasParks
andWildlife,saidthatTPWD’sprioritiesforacqui-
sition of land is governed by the State Land and
Water Resources plan, which does not include
ChristmasMountains.TPWD manages450,000
acres near the Christmas Mountains, including
BigBend StatePark, Smith said.

AndyJones,whorepresents the Conser-
vation Fund in Texas, Arkansas and Okla-
homa, told the committees that donors have
developed an apprehension towards working
with them as a result of the Christmas Moun-
tainscontroversy.SaidJones: “Iguarantee you
the first question out of the donor’s mouth is,
‘Are you workingwith the Land Office on this
at all? And if you are we’re not going to talk to
you.’ They’re concerned about where their
money is going.”

Jonessaid thatthe National Parks Service
(NPS) hada very substantial staff at the neigh-
boring Big Bend, and thus would be better
equipped than the limited staff at the General
LandOffice.

Patterson said the intent is to keep the
Mountains in the ownership of the state of
Texas, but said “that could change in a matter
of months.” He said he would be open to any
typeofentity,state– federal,orprivate–owning
the property so long as his concerns are met,
among them, the allowance of huntingand the
preservation of visitors’ rights to bear arms on
the property.

“Ihappen tobelieve it is unconstitutional
to have an arbitrary ban on firearms,” he said.

Pattersonalsoemphasized that if the state
sells the property to NPS, it must maintain
rights to the minerals there.

“I’mnotinterested inouraccess to miner-
als contingent upon a mineral plan developed
by the National Parks Service,” he said. “…
Mineral reservationwill remaintothe bestof my
opinionatthispoint,andwewill havethe ability
to access those minerals without any federal
requirements thatwe needtosatisfy.Only state
requirements in doing so.” �


