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Introduction

Throughout most of human history, crime victims,
rather than government prosecutors, drove the crimi-
nal justice train. Even in colonial America, victims
often brought their own prosecutions, as few prosecu-
tors were available.! While prosecutors now play an
indispensable role given the rise in violent crime, the
loss of community, and the complexity of our crimi-
nal justice system, crime victims should not be
pushed to the margins when the harm they suffered is
itself the primary justification for government in-
volvement. We must reject the imperial view that a
criminal act is primarily an offense against the sover-
eign and that, therefore, the prosecutor’s prerogatives
should solely determine sentencing. Rather, the gov-
ernment’s role should be to advocate for victims, not
supplant them, and the primary goals of the system
should be to restore the harm done to victims and re-
form offenders.

One way to empower crime victims in Texas would
be to offer mediation and binding contracts as a vol-
untary alternative to traditional prosecution for cer-
tain types of crimes. Pretrial victim-offender media-
tion in other states and countries has resulted in im-
proved victim satisfaction, better offender outcomes,
and reduced costs to taxpayers. Similarly, Arizona’s
example demonstrates how Texas can reform plea
bargaining to ensure that victims are not shut out of
this process that accounts for most criminal sentenc-
ing today.

Victim-Offender Interaction
Programs in Texas

There are several successful statewide post-trial vic-
tim-offender interaction programs. Although they do
not serve as substitutes for traditional trials and sen-
tencing, these initiatives demonstrate the benefits of
victim-offender interaction in cases where the victim
desires positive change from the offender and a sense
of closure, and the offender is willing to take respon-
sibility for the crime and make major life changes.
The Texas Department of Criminal Justice initiated
the Victim Offender Mediation/Dialogue program in
1994 pursuant to legislation codified in Section 56.13
of the Code of Criminal Procedure. This program al-
lows victims and victims’ families to correspond with
and meet the violent incarcerated offender, provided
both parties consent.

As of December 2004, 187 mediated sessions had
been completed, mostly between victim’s families
and murderers.? Satisfaction surveys show that 97
percent of participants were satisfied with the process
and some 80 percent reported major life changes as a
result. The study found that following the discussions,
victims’ families did not excuse the crime, but were
able to ease their feelings of anger and vengeance.’
Participating offenders gained self-esteem from a sense
that they were able to provide some measure of com-
pensation to the victim and caused fewer disciplinary
problems in prison following the mediation.
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Additionally, the privately run program Bridges to
Life, operating in 11 Texas prisons, features facili-
tated sessions involving offenders within six months of
release and volunteer crime victims. Unlike the Victim
Offender Mediation/Dialogue program, the victims and
offenders were not parties to the same crime. The cur-
rent recidivism rate for released offenders who have
participated is 14.9 percent, compared to Texas’ aver-
age recidivism rate of 30.7 percent.’

While Texas’ victim-offender interaction programs that
follow traditional trials and sentencing do reap benefits,
these same benefits could also be obtained from imple-
menting a pretrial victim-offender mediation procedure.
Furthermore, pretrial victim-offender mediation offers
the additional advantage of reducing costs associated
with incarceration and court clog.

Although there is no statewide system of pretrial vic-
tim-offender mediation, some Texas counties have
initiated their own programs. For example, in 1993
Nueces County began a criminal mediation program
that is currently handling 10 to 15 cases per week
with an agreement rate of 70 percent.’ Unlike some
victim-offender mediation programs where the victim
and offender work out an agreement themselves, a
special prosecutor hired for mediations is present
along with the defense attorney and mediator.

Pretrial Victim-Offender Mediation:
What and Where?

A pretrial victim-offender mediation program
(VOMP), also known as a victim-offender reconcilia-
tion program, generally involves a face-to-face meet-
ing between offenders and victims, with the assis-
tance of a trained mediator, where the victim and of-
fender attempt to reach an agreement on how to re-
solve the case. Victims must, of course, choose
VOMP over the traditional court system and offender
participation must also be voluntary, since the of-
fender is required to take responsibility for his con-
duct and waive his right to trial and appeal.

A written agreement is reached that typically requires
restitution, community service, and counseling. The
agreement is then ratified by the prosecutor and/or
judge. Failure to comply with the terms of the agree-
ment subjects the offender to traditional prosecution
and, if necessary, incarceration. The U.S. Department

of Justice has published guidelines for implementing
a successful VOMP.°

The first pretrial VOMP was created in Kitchener,
Ontario, Canada in 1976; followed by the first U.S.
program in Elkhart, Indiana in 1978. VOMPs have
grown from 150 in 1990 to over 1,300 today, includ-
ing more than 300 in the U.S. and Canada.’

The Benefits of Pretrial Victim-
Offender Mediation

The success of pretrial VOMPs is well documented.
Some 95 percent of cases mediated result in a written
agreement and 90 percent of these restitution agree-
ments are completed within one year, a rate of restitu-
tion payments that far exceeds the national collection
rate of 20 to 30 percent for court-ordered restitution.®

Some of the difference in restitution performance has
been attributed to the sense of moral obligation in-
stilled in the offender after the face-to-face meeting
and agreement with the victim, as compared with tra-
ditional sentencing in which the offender may tend to
lump restitution together with the fines and court
costs imposed by an impersonal court system. Also,
because an offender who goes through a VOMP may
avoid a conviction on their record, they are likely to
be far more successful in finding or retaining a job
that enables them to pay restitution.

Evidence also suggests that VOMPs improve victim
satisfaction. A multi-site study found that 79 percent of
victims participating in VOMPs were satisfied, com-
pared with 57 percent of victims who went through the
traditional court system.” Victim participants in VOMPs
reported being less fearful of being victimized again
than those in the control group.

VOMPs can also reduce recidivism. A national study
of 1,298 juveniles who participated in pretrial victim-
offender mediation found 32 percent less recidivism
compared to the control group.'® Evidence also indi-
cates that, among those offenders who recidivate,
those who have participated in VOMPs commit less
serious crimes.''

The availability of VOMP may also promote crime
control by increasing the percentage of crimes re-
ported by victims. A New Zealand study found that
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28 percent of victims who failed to report a crime did
not do so because they thought that the crime should
be solved by the community or by themselves.'
VOMPs offer victims an expedited means of obtain-
ing justice in contrast to protracted pretrial proceed-
ings, jury selection, and the prospect of seemingly
endless appeals.

Pretrial VOMPs also save taxpayers’ money, as they
reduce utilization of courts and prosecutors. One
study found that a California VOMP cost only $250
per case.”

Pretrial VOMPs also save taxpayers’
money, as they reduce utilization of
courts and prosecutors.

Recommendations

Expand the Availability of Pretrial Victim-
Offender Mediation to Texas

All levels of government in Texas should explore
ways to make victim-offender mediation more widely
available. The Legislature could require that all juris-
dictions above a certain size establish a VOMP and
provide seed funding. Counties would be the primary
entities in charge of implementation, but cities would
also use the programs as alternatives to the prosecution
of certain misdemeanors in municipal court. The seed
funding could be generated by reallocating monies that
would otherwise be used to create new courts to handle
the expanding criminal docket or through a fee that the
offender would pay to participate in the mediation.

New VOMPs in Texas should focus on nonviolent
offenses and juvenile cases, as most of the research
demonstrating pretrial VOMPs effectiveness has fo-
cused on programs in these areas. Property offenses
are especially ripe for VOMPs because most victims
want to be compensated for their financial loss and do
not desire incarceration if the offender accepts re-
sponsibility and makes full restitution.'* Offenders
who have failed to comply with a binding contract
resulting from a mediation could not only be sen-
tenced through the traditional means, but made ineli-
gible for future VOMP participation.

Reform Plea Bargaining to Empower Victims

The Legislature should also examine reforms to the
current plea bargaining process to give victims a seat
at the table. Texas is not among the 22 states that re-
quire prosecutors to obtain the victim’s views con-
cerning the proposed plea agreement.'> Arizona has
become the national leader in this area, requiring not
only that prosecutors consult with victims, but also
guaranteeing victims the right to be present and heard
during any settlement discussions attended by the
defendant. Arizona further requires that judges con-
sider the victim’s viewpoint in deciding whether to
accept the plea. Texas’ current law only mandates
that the judge must “inquire as to whether a victim
impact statement has been returned.”'

The most far-reaching reform would be to give vic-
tims veto power over plea agreements.'” Although no
North American jurisdiction has adopted such a pro-
posal, France has no plea bargaining and permits vic-
tims to bring their own prosecutions and join prosecu-
tions as a party, while prohibiting prosecutors from
unilaterally dropping a case.

Conclusion

We have succumbed to a false dichotomy that pits the
rights of the victim against the rights of the accused.
While critics have justified limiting victims’ roles
because they fear retributive motives will lead to
overly harsh sentences, one study found that, when
victims of nonviolent crimes are given the opportu-
nity to choose from various sentencing alternatives,
99 percent are willing to accept an alternative to in-
carceration.'’

In fact, the marginalization of victims in the modern
criminal justice process has occurred while prison
populations have swelled. Victims of violent crime
almost universally express a desire to make sure it
does not happen to someone else, which justifiably
requires incarceration as a means of incapacitation in
cases involving serious violent crimes. However,
unlike some district attorneys, victims don’t stand for
election on a platform of how many criminals they
have incarcerated, regardless of whether they are vio-
lent or willing to take responsibility for their actions.
To better align the incentives in the system, we must
ensure that prosecutors get as much credit for arrang-
ing a successful victim-offender mediation as they

TEXAS PUBLIC POLICY FOUNDATION



Texas Public Policy Foundation

would for winning a conviction in court. When Texas
truly empowers victims through victim-offender me-
diation and plea bargaining reform, we will likely
find that many victims, particularly of nonviolent of-
fenses, prefer sentencing alternatives that provide real
restitution and reform the offender.

By making a VOMP an option for nonviolent crimes

such as property offenses, the evidence suggests that

Texas can increase victim satisfaction while reducing
incarceration, recidivism, and the costs associated
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system while signifying that the state’s principal role
is to ensure that the victim is made whole and the of-
fender is deterred from harming others.
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