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Recent Examples of Eminent Domain Abuse in Texas
By Bill Peacock, director of the Center for Economic Freedom

Harry Whittington v. the City of Austin

Harry Whittington and his family own a city block
near the Austin Convention Center. On August 9,
2001, the Austin City Council passed a resolution that
the Whittingtons' property, “should be acquired for a
public use.” The city’s resolution was silent regarding
what public use the city council intended to effectuate
by condemning the Whittingtons’ property.

However, the city later said that it wanted to use the
land for the purpose of building a parking garage for
the Austin Convention Center and chilling plant. It
appears that the parking garage use came to light only
after discussion on proposed convention center park-
ing facility in conjunction with the adjacent Hilton ho-
tel project fell through. The chilling plant use came
even later. Additionally, testimony in the trial showed
that “the City could have met all of its projected con-
vention center parking needs for a fraction of the cost
merely by non-renewing contract parking leases in the
City's existing parking garage at Second and Brazos.”
The condemnation, it seems, was actually for the pur-
pose of allowing the city to acquire parking for the con-
vention center without having to forego revenue from
private citizens using their other parking facility.

The City was initially successful in its condemnation
of the land, and built a parking garage on the prop-
erty. However, the Whittingtons’ have successfully
appealed the case, and the ultimate ownership of the
property and parking garage is still up in the air.

Nature Conservancy v. Willacy County

Five years ago the Conservancy purchased 2,500
acres from a developer on the northern portion of
South Padre Island located in Willacy County. Since
its purchase, the Conservancy transferred 1,000 areas
to the U.S. Fish and Wildlife Service. In November
2005, the Nature Conservancy learned through a local

newspaper reporter that Willacy County officials had
directed their attorneys to initiate proceedings to con-
demn the Conservancy's property on Padre Island.

While the County has not been particularly forthcom-
ing in explaining its purpose for the condemnation, it
seems that one purpose for the taking is to create a
ferry landing for better access to the northern portion
of South Padre Island. However, the 300 acres that
the county has indicated it wants to condemn is far
more than needed for such a project, leading to specu-
lation that the County's officials would also like to
foster commercial and residential development of the
northern portion of the island.

The County has yet to formally proceed with the con-
demnation proceedings against the Nature Conser-
vancy.

Lane Hardwicke v. the City of Lubbock

Lane Hardwicke owned an historic home on 9th
Street in Lubbock. It was located in the North Over-
ton area of Lubbock designated by the City in March
2002 as the North Overton District Tax Increment
Finance Reinvestment Zone, under the Tax Increment
Financing Act (Texas Tax Code, Chap. 311). McCan-
ton Woods, Ltd., the lead developer in the North
Overton zone, negotiated with Hardwicke to acquire
his property. When the negotiations were unsuccess-
ful, McCanton Woods requested the City of Lubbock
to condemn Hardwicke’s property, as it is authorized
to do in Sec. 311.018 of the Act. McCanton Woods
agreed to reimburse the City for the cost of condem-
nation, including attorneys fees, while the City agreed
to transfer the property to McCanton Woods at fair
market value. In January of 2006, the City let Hard-
wicke know that if it failed to accept its offer, the
City would begin condemnation proceedings. Hard-
wicke filed suit to stop the condemnation.
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The trial court held, and the appellate court affirmed, that
the taking of a property from one private owner and
transferring it to another private owner for the purpose of
clearing slums and blighted areas is a public use. This is
the case, the court held, even when the property in ques-
tion is not blighted or substandard.

Frank Newsom v. Malcomson Road Utility District
Frank Newsom owned a northern and a southern tract of
undeveloped land outside the Malcomson Road Utility
District’s (District) boundaries. A drainage ditch lay
along the eastern boundary of Newsom’s northern tract.
A corporate landowner that wished to develop its nearby
tract into a residential subdivision tried to purchase
2.6178 acres along the eastern edge of Newsom’s north-
ern tract to expand the drainage ditch, which the Harris
County Flood Control District (HCFCD) required for
development of the subdivision. Similarly, a different
owner of nearby property tried to purchase 2.58 acres of
Newsom’s property to build a retention pond that
HCFCD required for development of the second subdivi-
sion. The second owner wanted to use Newsom’s prop-
erty in order to be able to build more houses on the prop-
erty that he already owned. The District supported the
purchase because it would increase the District’s tax
base.

Newsom rejected both of the offers. The developers
asked the District to condemn the portions of Newsom’s
land that they had tried to purchase. The District pro-
ceeded to file separate condemnation proceedings in
county court for each piece of property.

The appeals court ruled that the takings were for a public
use, despite the fact that the drainage projects were re-
quired for the permitting of specific developments, and
were designed to be of a size to accommodate the runoff
only from those projects. In making its determination,
the court relied on the fact that the ditch and the pond
could both receive runoff from other uphill properties.
And even though the retention pond in the second place
could have been built on property already owned by the
developer, the appeals court left open the possibility that
the takings constituted a public necessity. The court said
that the “condemnor’s discretion to determine what and
how much land to condemn for its purposes—that is, to
determine public necessity—is nearly absolute. Courts
do not review the exercise of that discretion without a
showing that the condemnor acted fraudulently, in bad
faith, or arbitrarily and capriciously, i.e., that the con-
demnor clearly abused its discretion.” Because of this
standard, courts very rarely review the facts underlying a
determination of public necessity. Newsom has appealed
to the Supreme Court.

FKM Partnership, Ltd. v. Board of Regents of the Uni-
versity of Houston System

FKM owned a 1.0792 acre tract of land located along the
east side of the University’s campus with frontage on
Calhoun Road and the frontage road of State Highway
35. In 1996, FKM made plans to develop the property as
a retail shopping center, and entered into discussions
with the University about the possibility of a partnership
with FKM to develop the property. Though the Univer-
sity declined to enter into an arrangement, FKM contin-
ued to work on the project.

In early 1998, FKM sent a site plan for the project to the
president of the University. At approximately the same
time, the University informed FKM it was considering
acquiring the property. After negotiations failed, in Feb-
ruary 1998 the University filed a petition for condemna-
tion in order to complete its obligations for creating the
Texas Highway 35 right-of-way. However, the Univer-
sity did not actually need this property to satisfy its obli-
gations in this regard. Several years later, the University
filed an amended petition to acquire a significantly
smaller piece of the property. This time, it stated that the
acquisition of the property was necessary to complete the
acquisition of its east campus areas.

Though the district court found that the University had
engaged in wrongful condemnation proceedings and
awarded damages to FKM, the 14" Court of Appeals held
in April 2005 that there is nothing in the University’s ac-
tions that warranted such a finding, and ordered the court
to stay the case to give the University time to correct any
defects so that it could proceed with the condemnation.
The case is now on appeal to the Supreme Court.

Balous Miller v. the City of San Antonio

During the late 1980's the City of San Antonio con-
demned a portion of Balous Miller's family farm for the
construction of the Applewhite Reservoir. Although Mr.
Miller was compensated for the taking of his family's
property, he was not compensated for the damages that
would accrue to that portion of property he retained. He
was told that his property would not be damaged because
it would soon have a lakeside view. Of course, the Apple-
white Reservoir was never completed. Though the City
contemplated selling the condemned property back to the
original land owners, it decided not to do this. Years after
work on the Applewhite Reservoir project ended, the City
of San Antonio sold the property to Toyota, probably for
much more than it paid for it originally. Mr. Miller lost not
only the amount that he could have received from Toyota,
but he also remains uncompensated for damages to his
property, which at one time was to overlook a scenic reser-
voir, but now is adjacent to a truck factory.
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Frank Newsom v. Malcomson Road Utility District
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FKM owned a 1.0792 acre tract of land located along the east side of the University’s campus with frontage on Calhoun Road and the frontage road of State Highway 35. In 1996, FKM made plans to develop the property as a retail shopping center, and entered into discussions with the University about the possibility of a partnership with FKM to develop the property. Though the University declined to enter into an arrangement, FKM continued to work on the project.
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Balous Miller v. the City of San Antonio
During the late 1980's the City of San Antonio condemned a portion of Balous Miller's family farm for the construction of the Applewhite Reservoir. Although Mr. Miller was compensated for the taking of his family's property, he was not compensated for the damages that would accrue to that portion of property he retained. He was told that his property would not be damaged because it would soon have a lakeside view. Of course, the Applewhite Reservoir was never completed. Though the City contemplated selling the condemned property back to the original land owners, it decided not to do this. Years after work on the Applewhite Reservoir project ended, the City of San Antonio sold the property to Toyota, probably for much more than it paid for it originally. Mr. Miller lost not only the amount that he could have received from Toyota, but he also remains uncompensated for damages to his property, which at one time was to overlook a scenic reservoir, but now is adjacent to a truck factory.
900 Congress Ave., Suite 400 ♦ Austin, TX 78701♦ (512) 472-2700 ♦ Fax (512) 472-2728 ♦ www.TexasPolicy.com
Continued on BACK 
April 2006
Texas Public Policy Foundation
Policy 
Brief



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJDFFile false

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /DAN <>

    /DEU <>

    /ESP <>

    /FRA <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /PTB <>

    /SUO <>

    /SVE <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



