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nfringement on rail properly should cause public concem

| @y MICHAEL QUINN SULELIVAN
“If you give a mouse a cookie™
begins a classic ‘children’s story
[involving the ever-expanding

. problems created by incremental-

.ism. First.a cookie, then milk, a’

_ straw, and more and more. Havoc
. iswreaked as the child in the story
caves to the mouse’s increasingly
ridiculous demands.
. Unfortunately legislation re-
-cently approved by the Texas
. House and under cons:de:atmn in
. the Senate potentially recreates
. themouse tale, creating a far more
. real, and ruinous, situation.
The legislation, HB 2006, car-
. ries the boring description-of “re-
. latingtothe construction and main-
. tenance of utility, common car-

{ ~Henande gl
 ties along, ovu; ﬂm
raﬂroacl right-of- way »

While it sounds innocuous to
ma.ny, those who are protective of
" private property rights find HB
2006 downright chilling. Thisleg-
islation will turn our free market
~economy upside-down, as' gov-
. ernment umlaterally becomes the
" sole judge of what should be pri-
* vate business decisions regardmg
. land-use.
" Most egregiously, the legisla-
" tion gives utility companies and
; unregulated p'»eline companies
/ the authority fo exercise “eminent
domam or “condemnation”
. | power over railroad property. By
way of explanation, eminent do-
< main is the government’s power
to take privately-owned property
\ if it determines the land is needed
" for a public good.

Likewisc, some private com-
panies that provide a public ser—3
vice — like utilities — are granted;
power to condemn property, but’
only with close regulatlon of their'
actlvmes

- Thepowerhasbeenused wisely
by governmentto create highways,
but also has been abused as enti-
ties threw people out oftheirhomes
and off their farms to create space
for corporate developments and

‘other questionable activities. Emi-:
. nent domain is a frightful power,

which must be carefuily guarded.

The Cato Institute’s recent
handbaok on federal issues notes
thatin the 17th and 1 8th-centuries
- the penod leading up to and
encompassing our nation’s birth—

what e know as eminent durrm
SRR 11 . ﬁ\ T,

An appropnate descnptlon .

The House legislation, HB
2006, dangerously gives the des-
potic power to pipeline compa-
nies and utilities wanting to go
over, under or across existing rail-
road property. So what’s the big
deal? It’s just railroad land, right?
This time. The precedent is chill-

g —if a company can be granted

authority to exercise eminent do-
main to run pipes under railroad
tracks this year, will it be your
neighborhood next year? Your liv-
ing room the next?

. While the utility companies
might be trusted to exercise thig
new power with the wisdom of
Solomon, what other special in-
terests will demand it in years to
come? Perhaps radical environ-
mentalist groups will condemn

property to protect algae. Perhaps
churches, civic clubs or car
deaiershlps will want it to expand
their holdmgs‘? The potential for
abuse is staggering.

While the U.S. Constitution
explicitly requires government to
€nsure property owners are given

“just compensation” when land is
taken, the “who” getting to deter-
mine what is just is not the prop-

tion creates an untenable situation
when government decides, and an
impossible one if a private organi-
zation gets to set the rules and the
“just” compensation accordmg to
HB 2006.
At best, the legislation creates
a perverse disincentive for rail-
roade.10. oxpand their Texas op-

'.',lfatlons Why should railroads
" invest more resources in Texas

knowing cur state allows th
property to be taken by private
companies unw:llmg to compete
for land-use in thé free-market?
With diminishing rail capacify,
Texans canexpectmore truck traf-
fic, worse congestion and in-
creased pollution.

Texas government is poised to
concede to the mouse’s demand
for a coakie — — passing legislation
that stimulates the ‘all-too-com-
mon urge to take more of what-
ever belongs to someone else.

The rights of property owners
— whether a railroad company or
an individual — must remain sac-
rosanct. If someone wants to make!
a deal, whether it is an individual
or a pipeline company, let f
compete in the free-market “"I;ﬂ

of business without the powers of
government giving advantage to
one side. And if private compa-{
nies are granted the advantage to
condemn another private party’s
property, make sure those compa-
nies have corresponding public
duties and service, .

As my daughters have leamed
from their storybook, Texans

_ _shouid tell this mouse “no.”
erty owner. This slender protec-
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